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EN BANC 



SOUTHERN HEMISPHERE ENGAGEMENT 

NETWORK, INC., on behalf of the South-

South Network (SSN) for Non-State Armed 

Group Engagement, and ATTY. SOLIMAN M. 

SANTOS, JR., 

Petitioners, 





- versus - 





ANTI-TERRORISM COUNCIL, THE EXECUTIVE 

SECRETARY, THE SECRETARY OF JUSTICE, 

THE SECRETARY OF FOREIGN AFFAIRS, THE 

SECRETARY OF NATIONAL DEFENSE, THE 

SECRETARY OF THE INTERIOR AND LOCAL 

GOVERNMENT, THE SECRETARY OF 

FINANCE, THE NATIONAL SECURITY 

ADVISER, THE CHIEF OF STAFF OF THE 

ARMED FORCES OF THE PHILIPPINES, AND 

THE CHIEF OF THE PHILIPPINE NATIONAL 

POLICE, 

Respondents. 



x ------------------------------- x 



KILUSANG MAYO UNO (KMU), represented 

by its Chairperson Elmer Labog, NATIONAL 

FEDERATION OF LABOR UNIONS-KILUSANG 

MAYO UNO (NAFLU-KMU), represented by 

its National President Joselito V. Ustarez and 

Secretary General Antonio C. Pascual, and 

CENTER FOR TRADE UNION AND HUMAN 

RIGHTS, represented by its Executive 

Director Daisy Arago, 

Petitioners, 





- versus - 



G.R. No. 178552 





Present: 



CORONA, C.J., 

CARPIO, 

CARPIO MORALES, 

VELASCO, JR., 

NACHURA, 

LEONARDO-DE CASTRO, 

BRION, 

PERALTA, 

BERSAMIN, 

DEL CASTILLO, 

ABAD, 

VILLARAMA, JR., 

PEREZ, 

MENDOZA, and 

SERENO, JJ. 























Promulgated: 



October 5, 2010 





G.R. No. 178554 









HON. EDUARDO ERMITA, in his capacity as 

Executive Secretary, NORBERTO GONZALES, 

in his capacity as Acting Secretary of 

National Defense, HON. RAUL GONZALES, in 

his capacity as Secretary of Justice, HON. 

RONALDO PUNO, in his capacity as Secretary 

of the Interior and Local Government, GEN. 

HERMOGENES ESPERON, in his capacity as 

AFP Chief of Staff, and DIRECTOR GENERAL 

OSCAR CALDERON, in his capacity as PNP 

Chief of Staff, 

Respondents. 



x ------------------------------------ x 





BAGONG ALYANSANG MAKABAYAN 

(BAYAN), GENERAL ALLIANCE BINDING 

WOMEN FOR REFORMS, INTEGRITY, 

EQUALITY, LEADERSHIP AND ACTION 

(GABRIELA), KILUSANG MAGBUBUKID NG 

PILIPINAS (KMP), MOVEMENT OF 

CONCERNED CITIZENS FOR CIVIL LIBERTIES 

(MCCCL), CONFEDERATION FOR UNITY, 

RECOGNITION AND ADVANCEMENT OF 

GOVERNMENT EMPLOYEES (COURAGE), 

KALIPUNAN NG DAMAYANG MAHIHIRAP 

(KADAMAY), SOLIDARITY OF CAVITE 

WORKERS, LEAGUE OF FILIPINO STUDENTS 

(LFS), ANAKBAYAN, PAMBANSANG LAKAS 

NG KILUSANG MAMAMALAKAYA 

(PAMALAKAYA), ALLIANCE OF CONCERNED 

TEACHERS (ACT), MIGRANTE, HEALTH 

ALLIANCE FOR DEMOCRACY (HEAD), 

AGHAM, TEOFISTO GUINGONA, JR., DR. 

BIENVENIDO LUMBERA, RENATO 

CONSTANTINO, JR., SISTER MARY JOHN 

MANANSAN OSB, DEAN CONSUELO PAZ, 

ATTY. JOSEFINA LICHAUCO, COL. GERRY 

CUNANAN (ret.), CARLITOS SIGUION-REYNA, 

DR. CAROLINA PAGADUAN-ARAULLO, 
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RENATO REYES, DANILO RAMOS, 

EMERENCIANA DE LESUS, RITA BAUA, REY 

CLARO CASAMBRE, 

Petitioners, 





- versus - 





GLORIA MACAPAGAL-ARROYO, in her 

capacity as President and Commander-in-

Chief, EXECUTIVE SECRETARY EDUARDO 

ERMITA, DEPARTMENT OF JUSTICE 

SECRETARY RAUL GONZALES, DEPARTMENT 

OF FOREIGN AFFAIRS SECRETARY ALBERTO 

ROMULO, DEPARTMENT OF NATIONAL 

DEFENSE ACTING SECRETARY NORBERTO 

GONZALES, DEPARTMENT OF INTERIOR AND 

LOCAL GOVERNMENT SECRETARY RONALDO 

PUNO. DEPARTMENT OF FINANCE 

SECRETARY MARGARITO TEVES, NATIONAL 

SECURITY ADVISER NORBERTO GONZALES, 

THE NATIONAL INTELLIGENCE 

COORDINATING AGENCY (NICA), THE 

NATIONAL BUREAU OF INVESTIGATION 

(NBI), THE BUREAU OF IMMIGRATION, THE 

OFFICE OF CIVIL DEFENSE, THE INTELLIGENCE 

SERVICE OF THE ARMED FORCES OF THE 

PHILIPPINES (ISAFP), THE ANTI-MONEY 

LAUNDERING COUNCIL (AMLC), THE 

PHILIPPINE CENTER ON TRANSNATIONAL 

CRIME, THE CHIEF OF THE PHILIPPINE 

NATIONAL POLICE GEN. OSCAR CALDERON, 

THE PNP, including its intelligence and 

investigative elements, AFP CHIEF GEN. 

HERMOGENES ESPERON, 

Respondents. 

x ------------------------------------ x 

KARAPATAN, ALLIANCE FOR THE 

ADVANCEMENT OF PEOPLE’S RIGHTS, 

represented herein by Dr. Edelina de la Paz, 

and representing the following 





















































































organizations: HUSTISYA, represented by 

Evangeline Hernandez and also on her own 

behalf; DESAPARECIDOS, represented by 

Mary Guy Portajada and also on her own 

behalf, SAMAHAN NG MGA EX-DETAINEES 

LABAN SA DETENSYON AT PARA SA 

AMNESTIYA (SELDA), represented by Donato 

Continente and also on his own behalf, 

ECUMENICAL MOVEMENT FOR JUSTICE AND 

PEACE (EMJP), represented by Bishop Elmer 

M. Bolocon, UCCP, and PROMOTION OF 

CHURCH PEOPLE’S RESPONSE, represented 

by Fr. Gilbert Sabado, OCARM, 

Petitioners, 





- versus - 





GLORIA MACAPAGAL-ARROYO, in her 

capacity as President and Commander-in-

Chief, EXECUTIVE SECRETARTY EDUARDO 

ERMITA, DEPARTMENT OF JUSTICE 

SECRETARY RAUL GONZALEZ, DEPARTMENT 

OF FOREIGN AFFAIRS SECRETARY ALBERTO 

ROMULO, DEPARTMENT OF NATIONAL 

DEFENSE ACTING SECRETARY NORBERTO 

GONZALES, DEPARTMENT OF INTERIOR AND 

LOCAL GOVERNMENT SECRETARY RONALDO 

PUNO, DEPARTMENT OF FINANCE 

SECRETARY MARGARITO TEVES, NATIONAL 

SECURITY ADVISER NORBERTO GONZALES, 

THE NATIONAL INTELLIGENCE 

COORDINATING AGENCY (NICA), THE 

NATIONAL BUREAU OF INVESTIGATION 

(NBI), THE BUREAU OF IMMIGRATION, THE 

OFFICE OF CIVIL DEFENSE, THE INTELLIGENCE 

SERVICE OF THE ARMED FORCES OF THE 

PHILIPPINES (ISAFP), THE ANTI-MONEY 

LAUNDERING COUNCIL (AMLC), THE 

PHILIPPINE CENTER ON TRANSNATIONAL 

CRIME, THE CHIEF OF THE PHILIPPINE 
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NATIONAL POLICE GEN. OSCAR CALDERON, 

THE PNP, including its intelligence and 

investigative elements, AFP CHIEF GEN. 

HERMOGENES ESPERON, 

Respondents. 



x------------------------------------ x 



THE INTEGRATED BAR OF THE PHILIPPINES 

(IBP), represented by Atty. Feliciano M. 

Bautista, COUNSELS FOR THE DEFENSE 

OF LIBERTY(CODAL), SEN. MA. ANA 

CONSUELO A.S. MADRIGAL and FORMER 

SENATORS SERGIO OSMEÑA III and 

WIGBERTO E. TAÑADA, 

Petitioners, 





- versus - 





EXECUTIVE SECRETARY EDUARDO ERMITA 

AND THE MEMBERS OF THE ANTI-

TERRORISM COUNCIL (ATC), 

Respondents. 



x------------------------------------- x 



BAGONG ALYANSANG MAKABAYAN-

SOUTHERN TAGALOG (BAYAN-ST), 

GABRIELA-ST, KATIPUNAN NG MGA 

SAMAHYANG MAGSASAKA-TIMOG 

KATAGALUGAN (KASAMA-TK), MOVEMENT 

OF CONCERNED CITIZENS FOR CIVIL 

LIBERTIES (MCCCL), PEOPLES MARTYRS, 

ANAKBAYAN-ST, PAMALAKAYA-ST, 

CONFEDERATION FOR UNITY, RECOGNITION 

AND ADVANCEMENT OF GOVERNMENT 

EMPLOYEES (COURAGE-ST), PAGKAKAISA’T 

UGNAYAN NG MGA MAGBUBUKID SA 

LAGUNA (PUMALAG), SAMAHAN NG MGA 

MAMAMAYAN SA TABING RILES (SMTR-ST), 













































G.R. No. 178890 







































LEAGUE OF FILIPINO STUDENTS (LFS), 

BAYAN MUNA-ST, KONGRESO NG MGA 

MAGBUBUKID PARA SA REPORMANG 

AGRARYO KOMPRA, BIGKIS AT LAKAS NG 

MGA KATUTUBO SA TIMOG KATAGALUGAN 

(BALATIK), SAMAHAN AT UGNAYAN NG 

MGA MAGSASAKANG KABABAIHAN SA 

TIMOG KATAGALUGAN (SUMAMAKA-TK), 

STARTER, LOSÑOS RURAL POOR 

ORGANIZATION FOR PROGRESS & 

EQUALITY, CHRISTIAN NIÑO LAJARA, 

TEODORO REYES, FRANCESCA B. 

TOLENTINO, JANNETTE E. BARRIENTOS, 

OSCAR T. LAPIDA, JR., DELFIN DE CLARO, 

SALLY P. ASTRERA, ARNEL SEGUNE 

BELTRAN, 

Petitioners, 





- versus - 





GLORIA MACAPAGAL-ARROYO, in her 

capacity as President and Commander-in-

Chief, EXECUTIVE SECRETARY EDUARDO 

ERMITA, DEPARTMENT OF JUSTICE 

SECRETARY RAUL GONZALEZ, DEPARTMENT 

OF FOREIGN AFFAIRS SECRETARY ALBERTO 

ROMULO, DEPARTMENT OF NATIONAL 

DEFENSE ACTING SECRETARY NORBERTO 

GONZALES, DEPARTMENT OF INTERIOR AND 

LOCAL GOVERNMEN T SECRETARY 

RONALDO PUNO, DEPARTMENT OF 

FINCANCE SECRETARY MARGARITO TEVES, 

NATIONAL SECURITY ADVISER NORBERTO 

GONZALES, THE NATIONAL INTELLIGENCE 

COORDINATING AGENCY (NICA), THE 

NATIONAL BUREAU OF INVESTIGATION 

(NBI), THE BUREAU OF IMMIGRATION, THE 

OFFICE OF CIVIL DEFENSE, THE INTELLIGENCE 

SERVICE OF THE ARMED FORCES OF THE 

PHILIPPINES (ISAFP), THE ANTI-MONEY 
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LAUNDERING COUNCIL (AMLC), THE 

PHILIPPINE CENTER ON TRANSNATIONAL 

CRIME, THE CHIEF OF THE PHILIPPINE 

NATIONAL POLICE GEN. OSCAR CALDERON, 

THE PNP, including its intelligence and 

investigative elements, AFP CHIEF GEN. 

HERMOGENES ESPERON, 

Respondents. 
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x--------------------------------------------------------------------------x 



D E C I S I O N 

CARPIO MORALES, J.: 

Before the Court are six petitions challenging the constitutionality of Republic 

Act No. 9372 (RA 9372), “An Act to Secure the State and Protect our People from 

Terrorism,” otherwise known as the Human Security Act of 2007,

[1]

signed into law 

on March 6, 2007. 



Following the effectivity of RA 9372 on July 15, 2007,

[2]

petitioner Southern 

Hemisphere Engagement Network, Inc., a non-government organization, and Atty. 

Soliman Santos, Jr., a concerned citizen, taxpayer and lawyer, filed a petition for 

certiorari and prohibition on July 16, 2007 docketed as G.R. No. 178552. On even 

date, petitioners Kilusang Mayo Uno (KMU), National Federation of Labor Unions-

Kilusang Mayo Uno (NAFLU-KMU), and Center for Trade Union and Human Rights 

(CTUHR), represented by their respective officers

[3]

who are also bringing the action 

in their capacity as citizens, filed a petition for certiorari and prohibition docketed 

as G.R. No. 178554. 
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The following day, July 17, 2007, organizations Bagong Alyansang Makabayan 

(BAYAN), General Alliance Binding Women for Reforms, Integrity, Equality, 

Leadership and Action (GABRIELA), Kilusang Magbubukid ng Pilipinas (KMP), 

Movement of Concerned Citizens for Civil Liberties (MCCCL), Confederation for 

Unity, Recognition and Advancement of Government Employees (COURAGE), 

Kalipunan ng Damayang Mahihirap (KADAMAY), Solidarity of Cavite Workers (SCW), 

League of Filipino Students (LFS), Anakbayan, Pambansang Lakas ng Kilusang 

Mamamalakaya (PAMALAKAYA), Alliance of Concerned Teachers (ACT), Migrante, 

Health Alliance for Democracy (HEAD), and Agham, represented by their respective 

officers,

[4]

and joined by concerned citizens and taxpayers Teofisto Guingona, Jr., Dr. 

Bienvenido Lumbera, Renato Constantino, Jr., Sister Mary John Manansan, OSB, 

Dean Consuelo Paz, Atty. Josefina Lichauco, Retired Col. Gerry Cunanan, Carlitos 

Siguion-Reyna, Dr. Carolina Pagaduan-Araullo, Renato Reyes, Danilo Ramos, 

Emerenciana de Jesus, Rita Baua and Rey Claro Casambre filed a petition for 

certiorari and prohibition docketed as G.R. No. 178581. 



On August 6, 2007, Karapatan and its alliance member organizations Hustisya, 

Desaparecidos, Samahan ng mga Ex-Detainees Laban sa Detensyon at para sa 

Amnestiya (SELDA), Ecumenical Movement for Justice and Peace (EMJP), and 

Promotion of Church People’s Response (PCPR), which were represented by their 

respective officers

[5]

who are also bringing action on their own behalf, filed a 

petition for certiorari and prohibition docketed as G.R. No. 178890. 



On August 29, 2007, the Integrated Bar of the Philippines (IBP), Counsels for 

the Defense of Liberty (CODAL),

[6]

Senator Ma. Ana Consuelo A.S. Madrigal, Sergio 

Osmeña III, and Wigberto E. Tañada filed a petition for certiorari and prohibition 

docketed asG.R. No. 179157. 



Bagong Alyansang Makabayan-Southern Tagalog (BAYAN-ST), other regional 

chapters and organizations mostly based in the Southern Tagalog Region,

[7]

and 

individuals

[8]

followed suit by filing on September 19, 2007 a petition for certiorari 

and prohibition docketed as G.R. No. 179461 that replicates the allegations raised 

in the BAYAN petition in G.R. No. 178581. 



Impleaded as respondents in the various petitions are the Anti-Terrorism 

Council

[9]

composed of, at the time of the filing of the petitions, Executive Secretary 

Eduardo Ermita as Chairperson, Justice Secretary Raul Gonzales as Vice Chairperson, 

and Foreign Affairs Secretary Alberto Romulo, Acting Defense Secretary and 

National Security Adviser Norberto Gonzales, Interior and Local Government 

Secretary Ronaldo Puno, and Finance Secretary Margarito Teves as members. All 

the petitions, except that of the IBP, also impleaded Armed Forces of the 

Philippines (AFP) Chief of Staff Gen. Hermogenes Esperon and Philippine National 

Police (PNP) Chief Gen. Oscar Calderon. 



The Karapatan, BAYAN and BAYAN-ST petitions likewise impleaded President 

Gloria Macapagal-Arroyo and the support agencies for the Anti-Terrorism Council 

like the National Intelligence Coordinating Agency, National Bureau of Investigation, 

Bureau of Immigration, Office of Civil Defense, Intelligence Service of the AFP, Anti-

Money Laundering Center, Philippine Center on Transnational Crime, and the PNP 

intelligence and investigative elements. 



The petitions fail. 





Petitioners’ resort to 

certiorari is improper 
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Preliminarily, certiorari does not lie against respondents who do not exercise 

judicial or quasi-judicial functions. Section 1, Rule 65 of the Rules of Court is clear: 



Section 1. Petition for certiorari.—When any tribunal, 

board or officer exercising judicial or quasi-judicial 

functions has acted without or in excess of its or his 

jurisdiction, or with grave abuse of discretion amounting to 

lack or excess of jurisdiction, and there is no appeal, nor any 

plain, speedy, and adequate remedy in the ordinary course of 

law, a person aggrieved thereby may file a verified petition in 

the proper court, alleging the facts with certainty and praying 

that judgment be rendered annulling or modifying the 

proceedings of such tribunal, board or officer, and granting 

such incidental reliefs as law and justice may 

require. (Emphasis and underscoring supplied) 





Parenthetically, petitioners do not even allege with any modicum of particularity 

how respondents acted without or in excess of their respective jurisdictions, or with 

grave abuse of discretion amounting to lack or excess of jurisdiction. 



The impropriety of certiorari as a remedy aside, the petitions fail just the 

same. 



In constitutional litigations, the power of judicial review is limited by four 

exacting requisites, viz: (a) there must be an actual case or controversy; (b) 

petitioners must possess locus standi; (c) the question of constitutionality must be 

raised at the earliest opportunity; and (d) the issue of constitutionality must be 

the lis mota of the case.

[10]





In the present case, the dismal absence of the first two requisites, which are 

the most essential, renders the discussion of the last two superfluous. 



Petitioners lack locus 

standi 



Locus standi or legal standing requires a personal stake in the outcome of the 

controversy as to assure that concrete adverseness which sharpens the presentation 

of issues upon which the court so largely depends for illumination of difficult 

constitutional questions.

[11]





Anak Mindanao Party-List Group v. The Executive Secretary

[12]

summarized the 

rule on locus standi, thus: 



Locus standi or legal standing has been defined as a 

personal and substantial interest in a case such that the party has 

sustained or will sustain direct injury as a result of the 

governmental act that is being challenged. The gist of the 

question on standing is whether a party alleges such personal 

stake in the outcome of the controversy as to assure that 

concrete adverseness which sharpens the presentation of issues 

upon which the court depends for illumination of difficult 

constitutional questions. 



[A] party who assails the constitutionality of a statute must 

have a direct and personal interest. It must show not only that 

the law or any governmental act is invalid, but also that it 

sustained or is in immediate danger of sustaining some direct 

injury as a result of its enforcement, and not merely that it 

suffers thereby in some indefinite way. It must show that it has 

been or is about to be denied some right or privilege to which it is 

lawfully entitled or that it is about to be subjected to some 

burdens or penalties by reason of the statute or act complained 

of. 
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For a concerned party to be allowed to raise a 

constitutional question, it must show that (1) it has personally 

suffered some actual or threatened injury as a result of the 

allegedly illegal conduct of the government, (2) the injury is fairly 

traceable to the challenged action, and (3) the injury is likely to be 

redressed by a favorable action. (emphasis and underscoring 

supplied.) 



Petitioner-organizations assert locus standi on the basis of being suspected 

“communist fronts” by the government, especially the military; whereas individual 

petitioners invariably invoke the “transcendental importance” doctrine and their 

status as citizens and taxpayers. 



While Chavez v. PCGG

[13]

holds that transcendental public importance 

dispenses with the requirement that petitioner has experienced or is in actual 

danger of suffering direct and personal injury, cases involving the constitutionality 

of penal legislation belong to an altogether different genus of constitutional 

litigation. Compelling State and societal interests in the proscription of harmful 

conduct, as will later be elucidated, necessitate a closer judicial scrutiny of locus 

standi. 



Petitioners have not presented any personal stake in the outcome of the 

controversy. None of them faces any charge under RA 9372. 



KARAPATAN, Hustisya, Desaparecidos, SELDA, EMJP and PCR, petitioners 

in G.R. No. 178890, allege that they have been subjected to “close security 

surveillance by state security forces,” their members followed by “suspicious 

persons” and “vehicles with dark windshields,” and their offices monitored by “men 

with military build.” They likewise claim that they have been branded as “enemies 

of the *S+tate.”

[14]





Even conceding such gratuitous allegations, the Office of the Solicitor General 

(OSG) correctly points out that petitioners have yet to show 

any connection between the purported “surveillance” and the implementation 

of RA 9372. 



BAYAN, GABRIELA, KMP, MCCCL, COURAGE, KADAMAY, SCW, LFS, 

Anakbayan, PAMALAKAYA, ACT, Migrante, HEAD and Agham, petitioner-

organizations in G.R. No. 178581, would like the Court to take judicial notice of 

respondents’ alleged action of tagging them as militant organizations fronting for 

the Communist Party of the Philippines (CPP) and its armed wing, the National 

People’s Army (NPA). The tagging, according to petitioners, is tantamount to the 

effects of proscription without following the procedure under the law.

[15]

The 

petition of BAYAN-ST, et al. in G.R. No. 179461 pleads the same allegations. 



The Court cannot take judicial notice of the alleged “tagging” of petitioners. 



Generally speaking, matters of judicial notice have three 

material requisites: (1) the matter must be one of common and 

general knowledge; (2) it must be well and authoritatively 

settled and not doubtful or uncertain; and (3) it must be known 

to be within the limits of the jurisdiction of the court. The 

principal guide in determining what facts may be assumed to be 

judicially known is that of notoriety. Hence, it can be said that 

judicial notice is limited to facts evidenced by public records and 

facts of general notoriety. Moreover, a judicially noticed fact must 

be one not subject to a reasonable dispute in that it is either: 

(1) generally known within the territorial jurisdiction of the trial 

court; or (2) capable of accurate and ready determination by 

resorting to sources whose accuracy cannot reasonably be 

questionable. 



Things of “common knowledge,” of which courts take 

judicial matters coming to the knowledge of men generally in the 

9 



course of the ordinary experiences of life, or they may be matters 

which are generally accepted by mankind as true and are capable 

of ready and unquestioned demonstration. Thus, facts which are 

universally known, and which may be found in encyclopedias, 

dictionaries or other publications, are judicially noticed, provided, 

they are of such universal notoriety and so generally understood 

that they may be regarded as forming part of the common 

knowledge of every person. As the common knowledge of man 

ranges far and wide, a wide variety of particular facts have been 

judicially noticed as being matters of common knowledge. But a 

court cannot take judicial notice of any fact which, in part, is 

dependent on the existence or non-existence of a fact of which 

the court has no constructive knowledge.

[16]

(emphasis and 

underscoring supplied.) 





No ground was properly established by petitioners for the taking of judicial 

notice. Petitioners’ apprehension is insufficient to substantiate their plea. That no 

specific charge or proscription under RA 9372 has been filed against them, three 

years after its effectivity, belies any claim of imminence of their perceived threat 

emanating from the so-called tagging. 



The same is true with petitioners KMU, NAFLU and CTUHR in G.R. No. 178554, 

who merely harp as well on their supposed “link” to the CPP and NPA. They fail to 

particularize how the implementation of specific provisions of RA 9372 would result 

in direct injury to their organization and members. 



While in our jurisdiction there is still no judicially declared terrorist 

organization, the United States of America

[17]

(US) and the European Union

[18]

(EU) 

have both classified the CPP, NPA and Abu Sayyaf Group as foreign terrorist 

organizations. The Court takes note of the joint statement of Executive Secretary 

Eduardo Ermita and Justice Secretary Raul Gonzales that the Arroyo Administration 

would adopt the US and EU classification of the CPP and NPA as terrorist 

organizations.

[19]

Such statement notwithstanding, there is yet to be filed before 

the courts an application to declare the CPP and NPA organizations as domestic 

terrorist or outlawed organizations under RA 9372. Again, RA 9372 has been in 

effect for three years now. From July 2007 up to the present, petitioner-

organizations have conducted their activities fully and freely without any threat of, 

much less an actual, prosecution or proscription under RA 9372. 



Parenthetically, the Fourteenth Congress, in a resolution initiated by Party-list 

Representatives Saturnino Ocampo, Teodoro Casiño, Rafael Mariano and 

Luzviminda Ilagan,

[20]

urged the government to resume peace negotiations with the 

NDF by removing the impediments thereto, one of which is the adoption of 

designation of the CPP and NPA by the US and EU as foreign terrorist 

organizations. Considering the policy statement of the Aquino 

Administration

[21]

of resuming peace talks with the NDF, the government is not 

imminently disposed to ask for the judicial proscription of the CPP-NPA consortium 

and its allied organizations. 



More important, there are other parties not before the Court with direct and 

specific interests in the questions being raised.

[22]

Of recent development is the 

filing of the first case for proscription under Section 17

[23]

of RA 9372 by the 

Department of Justice before the Basilan Regional Trial Court against the Abu 

Sayyaf Group.

[24]

Petitioner-organizations do not in the least allege any link to 

the Abu Sayyaf Group. 



Some petitioners attempt, in vain though, to show the imminence of a 

prosecution under RA 9372 by alluding to past rebellion charges against them. 



10 



In Ladlad v. Velasco,

[25]

the Court ordered the dismissal of rebellion charges 

filed in 2006 against then Party-List Representatives Crispin Beltran and Rafael 

Mariano of Anakpawis, Liza Maza of GABRIELA, and Joel Virador, Teodoro Casiño 

and Saturnino Ocampo of Bayan Muna. Also named in the dismissed rebellion 

charges were petitioners Rey Claro Casambre, Carolina Pagaduan-Araullo, Renato 

Reyes, Rita Baua, Emerencia de Jesus and Danilo Ramos; and accused of being front 

organizations for the Communist movement were petitioner-organizations KMU, 

BAYAN, GABRIELA, PAMALAKAYA, KMP, KADAMAY, LFS and COURAGE.

[26]





The dismissed rebellion charges, however, do not save the day for 

petitioners. For one, those charges were filed in 2006, prior to the enactment of RA 

9372, and dismissed by this Court. For another, rebellion is defined and punished 

under the Revised Penal Code. Prosecution for rebellion is not made more 

imminent by the enactment of RA 9372, nor does the enactment thereof make it 

easier to charge a person with rebellion, its elements not having been altered. 



Conversely, previously filed but dismissed rebellion charges bear no relation 

to prospective charges under RA 9372. It cannot be overemphasized that three 

years after the enactment of RA 9372, none of petitioners has been charged. 



Petitioners IBP and CODAL in G.R. No. 179157 base their claim of locus 

standi on their sworn duty to uphold the Constitution. The IBP zeroes in on Section 

21 of RA 9372 directing it to render assistance to those arrested or detained under 

the law. 



The mere invocation of the duty to preserve the rule of law does not, 

however, suffice to clothe the IBP or any of its members with standing.

[27]

The IBP 

failed to sufficiently demonstrate how its mandate under the assailed statute 

revolts against its constitutional rights and duties. Moreover, both the IBP and 

CODAL have not pointed to even a single arrest or detention effected under RA 

9372. 



Former Senator Ma. Ana Consuelo Madrigal, who claims to have been the 

subject of “political surveillance,” also lackslocus standi. Prescinding from the 

veracity, let alone legal basis, of the claim of “political surveillance,” the Court finds 

that she has not shown even the slightest threat of being charged under RA 

9372. Similarly lacking in locus standi are former Senator Wigberto 

Tañada and Senator Sergio Osmeña III, who cite their being respectively a human 

rights advocate and an oppositor to the passage of RA 9372. Outside these 

gratuitous statements, no concrete injury to them has been pinpointed. 



Petitioners Southern Hemisphere Engagement Network and Atty. Soliman 

Santos Jr. in G.R. No. 178552 also conveniently state that the issues they raise are 

of transcendental importance, “which must be settled early” and are of “far-

reaching implications,” without mention of any specific provision of RA 9372 under 

which they have been charged, or may be charged. Mere invocation of human 

rights advocacy has nowhere been held sufficient to clothe litigants with locus 

standi. Petitioners must show an actual, or immediate danger of sustaining, direct 

injury as a result of the law’s enforcement. To rule otherwise would be to corrupt 

the settled doctrine of locus standi, as every worthy cause is an interest shared by 

the general public. 



Neither can locus standi be conferred upon individual petitioners 

as taxpayers and citizens. A taxpayer suit is proper only when there is an exercise 

of the spending or taxing power of Congress,

[28]

whereas citizen standing must rest 

on direct and personal interest in the proceeding.

[29]
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RA 9372 is a penal statute and does not even provide for any appropriation 

from Congress for its implementation, while none of the individual petitioner-

citizens has alleged any direct and personal interest in the implementation of the 

law. 



It bears to stress that generalized interests, albeit accompanied by the 

assertion of a public right, do not establish locus standi. Evidence of a direct and 

personal interest is key. 



Petitioners fail to present 

an actual case or 

controversy 



By constitutional fiat, judicial power operates only when there is an actual 

case or controversy. 



Section 1. The judicial power shall be vested in one 

Supreme Court and in such lower courts as may be established by 

law. 

Judicial power includes the duty of the courts of justice 

to settle actual controversies involving rights which are legally 

demandable and enforceable, and to determine whether or not 

there has been a grave abuse of discretion amounting to lack or 

excess of jurisdiction on the part of any branch or instrumentality 

of the Government.

[30]

(emphasis and underscoring supplied.) 



As early as Angara v. Electoral Commission,

[31]

the Court ruled that the power 

of judicial review is limited to actual cases or controversies to be exercised after full 

opportunity of argument by the parties. Any attempt at abstraction could only lead 

to dialectics and barren legal questions and to sterile conclusions unrelated to 

actualities. 



An actual case or controversy means an existing case or controversy that is 

appropriate or ripe for determination, not conjectural or anticipatory, lest the 

decision of the court would amount to an advisory opinion.

[32]





Information Technology Foundation of the Philippines v. COMELEC

[33]

cannot 

be more emphatic: 



[C]ourts do not sit to adjudicate mere academic 

questions to satisfy scholarly interest, however intellectually 

challenging. The controversy must be justiciable—definite 

and concrete, touching on the legal relations of parties having 

adverse legal interests. In other words, the pleadings must 

show an active antagonistic assertion of a legal right, on the 

one hand, and a denial thereof on the other hand; that is, it 

must concern a real and not merely a theoretical question or 

issue. There ought to be an actual and substantial 

controversy admitting of specific relief through a decree 

conclusive in nature, as distinguished from an opinion 

advising what the law would be upon a hypothetical state of 

facts. (Emphasis and underscoring supplied) 





Thus, a petition to declare unconstitutional a law converting 

the Municipality of Makati into a Highly Urbanized City was held to be premature as 

it was tacked on uncertain, contingent events.

[34]

Similarly, a petition that fails to 

allege that an application for a license to operate a radio or television station has 

been denied or granted by the authorities does not present a justiciable 

controversy, and merely wheedles the Court to rule on a hypothetical problem.

[35]
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The Court dismissed the petition in Philippine Press Institute v. Commission on 

Elections

[36]

for failure to cite any specific affirmative action of the Commission on 

Elections to implement the assailed resolution. It refused, in Abbas v. Commission 

on Elections,

[37]

to rule on the religious freedom claim of the therein petitioners 

based merely on a perceived potential conflict between the provisions of the 

Muslim Code and those of the national law, there being no actual controversy 

between real litigants. 



The list of cases denying claims resting on purely hypothetical or anticipatory 

grounds goes on ad infinitum. 



The Court is not unaware that a reasonable certainty of the occurrence of 

a perceived threat to any constitutional interest
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suffices to provide a basis for mounting a constitutional challenge. This, however, is 

qualified by the requirement that there must besufficient facts to enable the Court 

to intelligently adjudicate the issues.

[38]





Very recently, the US Supreme Court, in Holder v. Humanitarian Law 

Project,

[39]

allowed the pre-enforcement review of a criminal statute, challenged on 

vagueness grounds, since plaintiffs faced a “credible threat of prosecution” and 

“should not be required to await and undergo a criminal prosecution as the sole 

means of seeking relief.”

[40]

The plaintiffs therein filed an action before a federal 

court to assail the constitutionality of the material support statute, 18 U.S.C. 

§2339B (a) (1),

[41]

proscribing the provision of material support to organizations 

declared by the Secretary of State as foreign terrorist organizations. They claimed 

that they intended to provide support for the humanitarian and political activities of 

two such organizations. 



Prevailing American jurisprudence allows an adjudication on the merits when 

an anticipatory petition clearly shows that the challenged prohibition forbids the 

conduct or activity that a petitioner seeks to do, as there would then be a 

justiciable controversy.

[42]





Unlike the plaintiffs in Holder, however, herein petitioners have failed to show 

that the challenged provisions of RA 9372 forbidconstitutionally 

protected conduct or activity that they seek to do. No demonstrable threat has 

been established, much less a real and existing one. 



Petitioners’ obscure allegations of sporadic “surveillance” and supposedly 

being tagged as “communist fronts” in no way approximate a credible threat of 

prosecution. From these allegations, the Court is being lured to render an advisory 

opinion,which is not its function.

[43]





Without any justiciable controversy, the petitions have become pleas for 

declaratory relief, over which the Court has no original jurisdiction. Then again, 

declaratory actions characterized by “double contingency,” where both the activity 

the petitioners intend to undertake and the anticipated reaction to it of a public 

official are merely theorized, lie beyond judicial review for lack of ripeness.

[44]





The possibility of abuse in the implementation of RA 9372 does not avail to 

take the present petitions out of the realm of the surreal and merely 

imagined. Such possibility is not peculiar to RA 9372 since the exercise of any 

power granted by law may be abused.

[45]

Allegations of abuse must be anchored on 

real events before courts may step in to settle actual controversies involving rights 

which are legally demandable and enforceable. 





A facial invalidation of a statute is 

allowed only in free speech cases, 

wherein certain rules of 

constitutional litigation are rightly 

excepted 



Petitioners assail for being intrinsically vague and impermissibly broad the 

definition of the crime of terrorism

[46]

under RA 9372 in that terms like “widespread 

and extraordinary fear and panic among the populace” and “coerce the 

government to give in to an unlawful demand” are nebulous, leaving law 

enforcement agencies with no standard to measure the prohibited acts. 
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Respondents, through the OSG, counter that the doctrines of void-for-

vagueness and overbreadth find no application in the present case since these 

doctrines apply only to free speech cases; and that RA 9372 regulates conduct, not 

speech. 



For a jurisprudentially guided understanding of these doctrines, it is 

imperative to outline the schools of thought on whether the void-for-vagueness 

and overbreadth doctrines are equally applicable grounds to assail a penal statute. 



Respondents interpret recent jurisprudence as slanting toward the idea of 

limiting the application of the two doctrines to free speech cases. They particularly 

cite Romualdez v. Hon. Sandiganbayan

[47]

and Estrada v. Sandiganbayan.

[48]





The Court clarifies. 



At issue in Romualdez v. Sandiganbayan was whether the word “intervene” in 

Section 5

[49]

of the Anti-Graft and Corrupt Practices Act was intrinsically vague and 

impermissibly broad. The Court stated that “the overbreadth and the vagueness 

doctrines have special application only to free-speech cases,” and are “not 

appropriate for testing the validity of penal statutes.”

[50]

It added that, at any rate, 

the challenged provision, under which the therein petitioner was charged, is not 

vague.

[51]





While in the subsequent case of Romualdez v. Commission on Elections,

[52]

the 

Court stated that a facial invalidation of criminal statutes is not appropriate, it 

nonetheless proceeded to conduct a vagueness analysis, and concluded that the 

therein subject election offense

[53]

under the Voter’s Registration Act of 1996, with 

which the therein petitioners were charged, is couched in precise language.

[54]





The two Romualdez cases rely heavily on the Separate Opinion

[55]

of Justice 

Vicente V. Mendoza in the Estrada case, where the Court found the Anti-Plunder 

Law (Republic Act No. 7080) clear and free from ambiguity respecting the definition 

of the crime of plunder. 



The position taken by Justice Mendoza in Estrada relates these two doctrines 

to the concept of a “facial” invalidation as opposed to an “as-applied” 

challenge. He basically postulated that allegations that a penal statute is vague and 

overbroad do not justify a facial review of its validity. The pertinent portion of the 

Concurring Opinion of Justice Mendoza, which was quoted at length in the 

main Estrada decision, reads: 



A facial challenge is allowed to be made to a vague statute 

and to one which is overbroad because of possible "chilling effect" 

upon protected speech. The theory is that "[w]hen statutes 

regulate or proscribe speech and no readily apparent construction 

suggests itself as a vehicle for rehabilitating the statutes in a single 

prosecution, the transcendent value to all society of constitutionally 

protected expression is deemed to justify allowing attacks on overly 

broad statutes with no requirement that the person making the 

attack demonstrate that his own conduct could not be regulated by 

a statute drawn with narrow specificity." The possible harm to 

society in permitting some unprotected speech to go unpunished is 

outweighed by the possibility that the protected speech of others 

may be deterred and perceived grievances left to fester because of 

possible inhibitory effects of overly broad statutes. 



This rationale does not apply to penal statutes. Criminal 

statutes have general in terrorem effect resulting from their very 

existence, and, if facial challenge is allowed for this reason 

alone, the State may well be prevented from enacting laws against 

socially harmful conduct. In the area of criminal law, the law 

cannot take chances as in the area of free speech. 
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The overbreadth and vagueness doctrines then have 

special application only to free speech cases. They are inapt for 

testing the validity of penal statutes. As the U.S. Supreme Court put 

it, in an opinion by Chief Justice Rehnquist, "we have not recognized 

an 'overbreadth' doctrine outside the limited context of the First 

Amendment." In Broadrick v. Oklahoma, the Court ruled that 

"claims of facial overbreadth have been entertained in cases 

involving statutes which, by their terms, seek to regulate only 

spoken words" and, again, that "overbreadth claims, if entertained 

at all, have been curtailed when invoked against ordinary criminal 

laws that are sought to be applied to protected conduct." For this 

reason, it has been held that "a facial challenge to a legislative act is 

the most difficult challenge to mount successfully, since the 

challenger must establish that no set of circumstances exists under 

which the Act would be valid." As for the vagueness doctrine, it is 

said that a litigant may challenge a statute on its face only if it is 

vague in all its possible applications. "A plaintiff who engages in 

some conduct that is clearly proscribed cannot complain of the 

vagueness of the law as applied to the conduct of others." 



In sum, the doctrines of strict scrutiny, overbreadth, and 

vagueness are analytical tools developed for testing "on their 

faces" statutes in free speech cases or, as they are called in 

American law, First Amendment cases. They cannot be made to do 

service when what is involved is a criminal statute. With respect to 

such statute, the established rule is that "one to whom application 

of a statute is constitutional will not be heard to attack the statute 

on the ground that impliedly it might also be taken as applying to 

other persons or other situations in which its application might be 

unconstitutional." As has been pointed out, "vagueness challenges 

in the First Amendment context, like overbreadth challenges 

typically produce facial invalidation, while statutes found vague as 

a matter of due process typically are invalidated [only] 'as applied' 

to a particular defendant." Consequently, there is no basis for 

petitioner's claim that this Court review the Anti-Plunder Law on its 

face and in its entirety. 



Indeed, "on its face" invalidation of statutes results in 

striking them down entirely on the ground that they might be 

applied to parties not before the Court whose activities are 

constitutionally protected. It constitutes a departure from the case 

and controversy requirement of the Constitution and permits 

decisions to be made without concrete factual settings and in 

sterile abstract contexts. But, as the U.S. Supreme Court pointed 

out in Younger v. Harris 



[T]he task of analyzing a proposed 

statute, pinpointing its deficiencies, and requiring 

correction of these deficiencies before the statute 

is put into effect, is rarely if ever an appropriate 

task for the judiciary. The combination of the 

relative remoteness of the controversy, the 

impact on the legislative process of the relief 

sought, and above all the speculative and 

amorphous nature of the required line-by-line 

analysis of detailed statutes, . . . ordinarily results 

in a kind of case that is wholly unsatisfactory for 

deciding constitutional questions, whichever way 

they might be decided. 



For these reasons, "on its face" invalidation of statutes has 

been described as "manifestly strong medicine," to be employed 

"sparingly and only as a last resort," and is generally disfavored. In 

determining the constitutionality of a statute, therefore, its 

provisions which are alleged to have been violated in a case must 

be examined in the light of the conduct with which the defendant is 

charged.

[56]

(Underscoring supplied.) 





The confusion apparently stems from the interlocking relation of 

the overbreadth and vagueness doctrines as grounds for afacial or as-

applied challenge against a penal statute (under a claim of violation of due process 

of law) or a speech regulation (under a claim of abridgement of the freedom of 

speech and cognate rights). 



To be sure, the doctrine of vagueness and the doctrine of overbreadth do not 

operate on the same plane. 
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A statute or act suffers from the defect of vagueness when it lacks 

comprehensible standards that men of common intelligence must necessarily guess 

at its meaning and differ as to its application. It is repugnant to the Constitution in 

two respects: (1) it violates due process for failure to accord persons, especially the 

parties targeted by it, fair notice of the conduct to avoid; and (2) it leaves law 

enforcers unbridled discretion in carrying out its provisions and becomes an 

arbitrary flexing of the Government muscle.

[57]

Theoverbreadth doctrine, 

meanwhile, decrees that a governmental purpose to control or prevent activities 

constitutionally subject to state regulations may not be achieved by means which 

sweep unnecessarily broadly and thereby invade the area of protected 

freedoms.

[58]





As distinguished from the vagueness doctrine, the overbreadth doctrine 

assumes that individuals will understand what a statute prohibits and will 

accordingly refrain from that behavior, even though some of it is protected.

[59]





A “facial” challenge is likewise different from an “as-applied” challenge. 



Distinguished from an as-applied challenge which considers only extant facts 

affecting real litigants, a facial invalidation is an examination of the entire law, 

pinpointing its flaws and defects, not only on the basis of its actual operation to the 

parties, but also on the assumption or prediction that its very existence may cause 

others not before the court to refrain from constitutionally protected speech or 

activities.

[60]





Justice Mendoza accurately phrased the subtitle

[61]

in his concurring opinion 

that the vagueness and overbreadth doctrines, as grounds for a facial challenge, are 

not applicable to penal laws. A litigant cannot thus successfully mount 

a facial challenge against a criminal statute on either vagueness or overbreadth 

grounds. 



The allowance of a facial challenge in free speech cases is justified by the aim 

to avert the “chilling effect” on protected speech, the exercise of which should not 

at all times be abridged.

[62]

As reflected earlier, this rationale is inapplicable to 

plain penal statutes that generally bear an “in terrorem effect” in deterring socially 

harmful conduct. In fact, the legislature may even forbid and penalize acts formerly 

considered innocent and lawful, so long as it refrains from diminishing or dissuading 

the exercise of constitutionally protected rights.

[63]





The Court reiterated that there are “critical limitations by which a criminal 

statute may be challenged” and “underscored that an ‘on-its-face’ invalidation of 

penal statutes x x x may not be allowed.”

[64]





[T]he rule established in our jurisdiction is, only statutes on 

free speech, religious freedom, and other fundamental rights may 

be facially challenged. Under no case may ordinary penal statutes 

be subjected to a facial challenge. The rationale is obvious. If a 

facial challenge to a penal statute is permitted, the prosecution of 

crimes may be hampered. No prosecution would be possible. A 

strong criticism against employing a facial challenge in the case of 

penal statutes, if the same is allowed, would effectively go against 

the grain of the doctrinal requirement of an existing and concrete 

controversy before judicial power may be appropriately 

exercised. A facial challenge against a penal statute is, at best, 

amorphous and speculative. It would, essentially, force the court to 

consider third parties who are not before it. As I have said in my 

opposition to the allowance of a facial challenge to attack penal 

statutes, such a test will impair the State’s ability to deal with 

crime. If warranted, there would be nothing that can hinder an 

accused from defeating the State’s power to prosecute on a mere 

showing that, as applied to third parties, the penal statute is vague 
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or overbroad, notwithstanding that the law is clear as applied to 

him.

[65]

(Emphasis and underscoring supplied) 



It is settled, on the other hand, that the application of the overbreadth 

doctrine is limited to a facial kind of challenge and, owing to the given rationale of 

a facial challenge, applicable only to free speech cases. 



By its nature, the overbreadth doctrine has to necessarily apply a facial type of 

invalidation in order to plot areas of protected speech, inevitably almost 

always under situations not before the court, that are impermissibly swept by the 

substantially overbroad regulation. Otherwise stated, a statute cannot be properly 

analyzed for being substantially overbroad if the court confines itself only to facts as 

applied to the litigants. 



The most distinctive feature of the overbreadth technique is 

that it marks an exception to some of the usual rules of 

constitutional litigation. Ordinarily, a particular litigant claims that a 

statute is unconstitutional as applied to him or her; if the litigant 

prevails, the courts carve away the unconstitutional aspects of the 

law by invalidating its improper applications on a case to case 

basis. Moreover, challengers to a law are not permitted to raise the 

rights of third parties and can only assert their own interests. In 

overbreadth analysis, those rules give way; challenges are 

permitted to raise the rights of third parties; and the court 

invalidates the entire statute "on its face," not merely "as applied 

for" so that the overbroad law becomes unenforceable until a 

properly authorized court construes it more narrowly. The factor 

that motivates courts to depart from the normal adjudicatory rules 

is the concern with the "chilling;" deterrent effect of the overbroad 

statute on third parties not courageous enough to bring suit. The 

Court assumes that an overbroad law’s "very existence may cause 

others not before the court to refrain from constitutionally 

protected speech or expression." An overbreadth ruling is designed 

to remove that deterrent effect on the speech of those third 

parties.

[66]

(Emphasis in the original omitted; underscoring 

supplied.) 



In restricting the overbreadth doctrine to free speech claims, the Court, in at 

least two cases,

[67]

observed that the US Supreme Court has not recognized an 

overbreadth doctrine outside the limited context of the First Amendment,

[68]

and 

that claims of facial overbreadth have been entertained in cases involving statutes 

which, by their terms, seek to regulate only spoken words.

[69]

InVirginia v. 

Hicks,

[70]

it was held that rarely, if ever, will an overbreadth challenge succeed 

against a law or regulation that is not specifically addressed to speech or speech-

related conduct. Attacks on overly broad statutes are justified by the “transcendent 

value to all society of constitutionally protected expression.”

[71]





Since a penal statute may only be 

assailed for being vague as applied to 

petitioners, a limited vagueness analysis 

of the definition of “terrorism” in RA 

9372 is legally impermissible absent 

anactual or imminent charge against 

them 



While Estrada did not apply the overbreadth doctrine, it did not preclude the 

operation of the vagueness test on the Anti-Plunder Law as applied to the therein 

petitioner, finding, however, that there was no basis to review the law “on its face 

and in its entirety.”

[72]

It stressed that “statutes found vague as a matter of due 

process typically are invalidated only 'as applied' to a particular defendant.”

[73]





American jurisprudence

[74]

instructs that “vagueness challenges that do not 

involve the First Amendment must be examined in light of the specific facts of the 

case at hand and not with regard to the statute's facial validity.” 
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For more than 125 years, the US Supreme Court has evaluated defendants’ 

claims that criminal statutes are unconstitutionally vague, developing a doctrine 

hailed as “among the most important guarantees of liberty under law.”

[75]





In this jurisdiction, the void-for-vagueness doctrine asserted under the due 

process clause has been utilized in examining the constitutionality of criminal 

statutes. In at least three cases,

[76]

the Court brought the doctrine into play in 

analyzing an ordinance penalizing the non-payment of municipal tax on fishponds, 

the crime of illegal recruitment punishable under Article 132(b) of the Labor Code, 

and the vagrancy provision under Article 202 (2) of the Revised Penal 

Code. Notably, the petitioners in these three cases, similar to those in the 

two Romualdez and Estrada cases, were actually charged with the therein assailed 

penal statute, unlike in the present case. 



There is no merit in the claim 

that RA 9372 regulates speech 

so as to permit a facial 

analysis of its validity 





From the definition of the crime of terrorism in the earlier cited Section 3 of 

RA 9372, the following elements may be culled: (1) the offender commits an act 

punishable under any of the cited provisions of the Revised Penal Code, or under 

any of the enumerated special penal laws; (2) the commission of the predicate 

crime sows and creates a condition of widespread and extraordinary fear and panic 

among the populace; and (3) the offender is actuated by the desire to coerce the 

government to give in to an unlawful demand. 



In insisting on a facial challenge on the invocation that the law 

penalizes speech, petitioners contend that the element of “unlawful demand” in the 

definition of terrorism

[77]

must necessarily be transmitted through some form of 

expression protected by the free speech clause. 



The argument does not persuade. What the law seeks to penalize is conduct, 

not speech. 



Before a charge for terrorism may be filed under RA 9372, there must first be 

a predicate crime actually committed to trigger the operation of the key qualifying 

phrases in the other elements of the crime, including the coercion of the 

government to accede to an “unlawful demand.” Given the presence of the first 

element, any attempt at singling out or highlighting the communicative component 

of the prohibition cannot recategorize the unprotected conduct into a protected 

speech. 



Petitioners’ notion on the transmission of message is entirely inaccurate, as it 

unduly focuses on just one particle of an element of the crime. Almost every 

commission of a crime entails some mincing of words on the part of the offender 

like in declaring to launch overt criminal acts against a victim, in haggling on the 

amount of ransom or conditions, or in negotiating a deceitful transaction. An 

analogy in one U.S. case

[78]

illustrated that the fact that the prohibition on 

discrimination in hiring on the basis of race will require an employer to take down a 

sign reading “White Applicants Only” hardly means that the law should be analyzed 

as one regulating speech rather than conduct. 



Utterances not elemental but inevitably incidental to the doing of the criminal 

conduct alter neither the intent of the law to punish socially harmful conduct nor 
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the essence of the whole act as conduct and not speech. This holds true a fortiori in 

the present case where the expression figures only as an inevitable incident of 

making the element of coercion perceptible. 



[I]t is true that the agreements and course of conduct here 

were as in most instances brought about through speaking or 

writing. But it has neverbeen deemed an abridgement of freedom 

of speech or press to make a course of conduct illegal merely 

because the conduct was, in part, initiated,evidenced, or carried 

out by means of language, either spoken, written, or printed. Such 

an expansive interpretation of the constitutional guaranties of 

speech and press would make it practically impossible ever to 

enforce laws against agreements in restraint of trade as well as 

many other agreements and conspiracies deemed injurious to 

society.

[79]

(italics and underscoring supplied) 



Certain kinds of speech have been treated as unprotected conduct, because 

they merely evidence a prohibited conduct.

[80]

Since speech is not involved here, 

the Court cannot heed the call for a facial analysis. 



IN FINE, Estrada and the other cited authorities engaged in a vagueness 

analysis of the therein subject penal statute as appliedto the therein petitioners 

inasmuch as they were actually charged with the pertinent crimes challenged on 

vagueness grounds. The Court in said cases, however, found no basis to review the 

assailed penal statute on its face and in its entirety. 



In Holder, on the other hand, the US Supreme Court allowed the pre-

enforcement review of a criminal statute, challenged on vagueness grounds, since 

the therein plaintiffs faced a “credible threat of prosecution” and “should not be 

required to await and undergo a criminal prosecution as the sole means of seeking 

relief.” 



As earlier reflected, petitioners have established neither an actual charge nor 

a credible threat of prosecution under RA 9372. Even a limited vagueness analysis 

of the assailed definition of “terrorism” is thus legally impermissible. The Court 

reminds litigants that judicial power neither contemplates speculative counseling 

on a statute’s future effect on hypothetical scenarios nor allows the courts to be 

used as an extension of a failed legislative lobbying in Congress. 



WHEREFORE, the petitions are DISMISSED. 



SO ORDERED. 



CONCHITA CARPIO MORALES 

Associate Justice 





WE CONCUR: 

Republic of the Philippines 

SUPREME COURT 

Manila 

EN BANC 

G.R. No. 143855 September 21, 2010 

REPRESENTATIVES GERARDO S. ESPINA, ORLANDO FUA, JR., PROSPERO 

AMATONG, ROBERT ACE S. BARBERS, RAUL M. GONZALES, PROSPERO PICHAY, 

JUAN MIGUEL ZUBIRI and FRANKLIN BAUTISTA,Petitioners, 

vs. 

HON. RONALDO ZAMORA, JR. (Executive Secretary), HON. MAR ROXAS (Secretary 

of Trade and Industry), HON. FELIPE MEDALLA (Secretary of National Economic 

and Development Authority), GOV. RAFAEL BUENAVENTURA (Bangko Sentral ng 

Pilipinas) and HON. LILIA BAUTISTA (Chairman, Securities and Exchange 

Commission), Respondents. 
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D E C I S I O N 

ABAD, J.: 

This case calls upon the Court to exercise its power of judicial review and determine 

the constitutionality of the Retail Trade Liberalization Act of 2000, which has been 

assailed as in breach of the constitutional mandate for the development of a self-

reliant and independent national economy effectively controlled by Filipinos. 

The Facts and the Case 

On March 7, 2000 President Joseph E. Estrada signed into law Republic Act (R.A.) 

8762, also known as the Retail Trade Liberalization Act of 2000. It expressly 

repealed R.A. 1180, which absolutely prohibited foreign nationals from engaging in 

the retail trade business. R.A. 8762 now allows them to do so under four categories: 

Category A Less than 

US$2,500,000.00 

Exclusively for Filipino citizens and corporations 

wholly owned by Filipino citizens. 

Category B US$2,500,000.00 up but less than 

US$7,500,000.00 

For the first two years of R.A. 8762’s effectivity, 

foreign ownership is allowed up to 60%. After the 

two-year period, 100% foreign equity shall be 

allowed. 

Category C US$7,500,000.00 or more May be wholly owned by foreigners. Foreign 

investments for establishing a store in Categories B 

and C shall not be less than the equivalent in 

Philippine Pesos of US$830,000.00. 

Category D US$250,000.00 per store of 

foreign enterprises specializing in 

high-end or luxury products 

May be wholly owned by foreigners. 

R.A. 8762 also allows natural-born Filipino citizens, who had lost their citizenship 

and now reside in the Philippines, to engage in the retail trade business with the 

same rights as Filipino citizens. 

On October 11, 2000 petitioners 

***

Magtanggol T. Gunigundo I, Michael T. 

Defensor, Gerardo S. Espina, Benjamin S. Lim, Orlando Fua, Jr., Prospero Amatong, 

Sergio Apostol, Robert Ace S. Barbers, Enrique Garcia, Jr., Raul M. Gonzales, Jaime 

Jacob, Apolinario Lozada, Jr., Leonardo Montemayor, Ma. Elena Palma-Gil, Prospero 

Pichay, Juan Miguel Zubiri and Franklin Bautista, all members of the House of 

Representatives, filed the present petition, assailing the constitutionality of R.A. 

8762 on the following grounds: 

First, the law runs afoul of Sections 9, 19, and 20 of Article II of the 

Constitution which enjoins the State to place the national economy under 

the control of Filipinos to achieve equal distribution of opportunities, 

promote industrialization and full employment, and protect Filipino 

enterprise against unfair competition and trade policies. 

Second, the implementation of R.A. 8762 would lead to alien control of the 

retail trade, which taken together with alien dominance of other areas of 

business, would result in the loss of effective Filipino control of the 

economy. 

Third, foreign retailers like Walmart and K-Mart would crush Filipino 

retailers and sari-sari store vendors, destroy self-employment, and bring 

about more unemployment. 

Fourth, the World Bank-International Monetary Fund had improperly 

imposed the passage of R.A. 8762 on the government as a condition for 

the release of certain loans. 

Fifth, there is a clear and present danger that the law would promote 

monopolies or combinations in restraint of trade. 

Respondents Executive Secretary Ronaldo Zamora, Jr., Trade and Industry Secretary 

Mar Roxas, National Economic and Development Authority (NEDA) Secretary Felipe 

Medalla, Bangko Sentral ng Pilipinas Gov. Rafael Buenaventura, and Securities and 

Exchange Commission Chairman Lilia Bautista countered that: 

First, petitioners have no legal standing to file the petition. They cannot 

invoke the fact that they are taxpayers since R.A. 8762 does not involve the 

disbursement of public funds. Nor can they invoke the fact that they are 

members of Congress since they made no claim that the law infringes on 

their right as legislators. 

Second, the petition does not involve any justiciable controversy. 

Petitioners of course claim that, as members of Congress, they represent 
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the small retail vendors in their respective districts but the petition does 

not allege that the subject law violates the rights of those vendors. 

Third, petitioners have failed to overcome the presumption of 

constitutionality of R.A. 8762. Indeed, they could not specify how the new 

law violates the constitutional provisions they cite. Sections 9, 19, and 20 

of Article II of the Constitution are not self-executing provisions that are 

judicially demandable. 

Fourth, the Constitution mandates the regulation but not the prohibition 

of foreign investments. It directs Congress to reserve to Filipino citizens 

certain areas of investments upon the recommendation of the NEDA and 

when the national interest so dictates. But the Constitution leaves to the 

discretion of the Congress whether or not to make such reservation. It 

does not prohibit Congress from enacting laws allowing the entry of 

foreigners into certain industries not reserved by the Constitution to 

Filipino citizens. 

The Issues Presented 

Simplified, the case presents two issues: 

1. Whether or not petitioner lawmakers have the legal standing to 

challenge the constitutionality of R.A. 8762; and 

2. Whether or not R.A. 8762 is unconstitutional. 

The Court’s Ruling 

One. The long settled rule is that he who challenges the validity of a law must have 

a standing to do so.

1

Legal standing or locus standi refers to the right of a party to 

come to a court of justice and make such a challenge. More particularly, standing 

refers to his personal and substantial interest in that he has suffered or will suffer 

direct injury as a result of the passage of that law.

2

To put it another way, he must 

show that he has been or is about to be denied some right or privilege to which he 

is lawfully entitled or that he is about to be subjected to some burdens or penalties 

by reason of the law he complains of.

3



Here, there is no clear showing that the implementation of the Retail Trade 

Liberalization Act prejudices petitioners or inflicts damages on them, either as 

taxpayers

4

or as legislators.

5

Still the Court will resolve the question they raise since 

the rule on standing can be relaxed for nontraditional plaintiffs like ordinary 

citizens, taxpayers, and legislators when as in this case the public interest so 

requires or the matter is of transcendental importance, of overarching significance 

to society, or of paramount public interest.
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Two. Petitioners mainly argue that R.A. 8762 violates the mandate of the 1987 

Constitution for the State to develop a self-reliant and independent national 

economy effectively controlled by Filipinos. They invoke the provisions of the 

Declaration of Principles and State Policies under Article II of the 1987 Constitution, 

which read as follows: 

Section 9. The State shall promote a just and dynamic social order that will ensure 

the prosperity and independence of the nation and free the people from poverty 

through policies that provide adequate social services, promote full employment, a 

rising standard of living, and an improved quality of life for all. 

x x x x 

Section 19. The State shall develop a self-reliant and independent national economy 

effectively controlled by Filipinos. 

Section 20. The State recognizes the indispensable role of the private sector, 

encourages private enterprise, and provides incentives to needed investments. 

Petitioners also invoke the provisions of the National Economy and Patrimony 

under Article XII of the 1987 Constitution, which reads: 

Section 10. The Congress shall, upon recommendation of the economic and 

planning agency, when the national interest dictates, reserve to citizens of the 

Philippines or to corporations or associations at least sixty per centum of whose 

capital is owned by such citizens, or such higher percentage as Congress may 

prescribe, certain areas of investments. The Congress shall enact measures that will 

encourage the formation and operation of enterprises whose capital is wholly 

owned by Filipinos. 

In the grant of rights, privileges, and concessions covering the national economy 

and patrimony, the State shall give preference to qualified Filipinos. 
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The State shall regulate and exercise authority over foreign investments within its 

national jurisdiction and in accordance with its national goals and priorities. 

x x x x 

Section 12. The State shall promote the preferential use of Filipino labor, domestic 

materials and locally produced goods, and adopt measures that help make them 

competitive. 

Section 13. The State shall pursue a trade policy that serves the general welfare and 

utilizes all forms and arrangements of exchange on the basis of equality and 

reciprocity. 

But, as the Court explained in Tañada v. Angara,

7

the provisions of Article II of the 

1987 Constitution, the declarations of principles and state policies, are not self-

executing. Legislative failure to pursue such policies cannot give rise to a cause of 

action in the courts. 

The Court further explained in Tañada that Article XII of the 1987 Constitution lays 

down the ideals of economic nationalism: (1) by expressing preference in favor of 

qualified Filipinos in the grant of rights, privileges and concessions covering the 

national economy and patrimony and in the use of Filipino labor, domestic 

materials and locally-produced goods; (2) by mandating the State to adopt 

measures that help make them competitive; and (3) by requiring the State to 

develop a self-reliant and independent national economy effectively controlled by 

Filipinos.

8

ten.lihpwal 

In other words, while Section 19, Article II of the 1987 Constitution requires the 

development of a self-reliant and independent national economy effectively 

controlled by Filipino entrepreneurs, it does not impose a policy of Filipino 

monopoly of the economic environment. The objective is simply to prohibit foreign 

powers or interests from maneuvering our economic policies and ensure that 

Filipinos are given preference in all areas of development. 

Indeed, the 1987 Constitution takes into account the realities of the outside world 

as it requires the pursuit of a trade policy that serves the general welfare and 

utilizes all forms and arrangements of exchange on the basis of equality and 

reciprocity; and speaks of industries which are competitive in both domestic and 

foreign markets as well as of the protection of Filipino enterprises against unfair 

foreign competition and trade practices. Thus, while the Constitution mandates a 

bias in favor of Filipino goods, services, labor and enterprises, it also recognizes the 

need for business exchange with the rest of the world on the bases of equality and 

reciprocity and limits protection of Filipino enterprises only against foreign 

competition and trade practices that are unfair.
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In other words, the 1987 Constitution does not rule out the entry of foreign 

investments, goods, and services. While it does not encourage their unlimited entry 

into the country, it does not prohibit them either. In fact, it allows an exchange on 

the basis of equality and reciprocity, frowning only on foreign competition that is 

unfair.

10

The key, as in all economies in the world, is to strike a balance between 

protecting local businesses and allowing the entry of foreign investments and 

services.1avvphi1 

More importantly, Section 10, Article XII of the 1987 Constitution gives Congress 

the discretion to reserve to Filipinos certain areas of investments upon the 

recommendation of the NEDA and when the national interest requires. Thus, 

Congress can determine what policy to pass and when to pass it depending on the 

economic exigencies. It can enact laws allowing the entry of foreigners into certain 

industries not reserved by the Constitution to Filipino citizens. In this case, Congress 

has decided to open certain areas of the retail trade business to foreign 

investments instead of reserving them exclusively to Filipino citizens. The NEDA has 

not opposed such policy. 

The control and regulation of trade in the interest of the public welfare is of course 

an exercise of the police power of the State. A person’s right to property, whether 

he is a Filipino citizen or foreign national, cannot be taken from him without due 

process of law. In 1954, Congress enacted the Retail Trade Nationalization Act or 

R.A. 1180 that restricts the retail business to Filipino citizens. In denying the petition 

assailing the validity of such Act for violation of the foreigner’s right to substantive 

due process of law, the Supreme Court held that the law constituted a valid exercise 

of police power.

11

The State had an interest in preventing alien control of the retail 

trade and R.A. 1180 was reasonably related to that purpose. That law is not 

arbitrary. 

Here, to the extent that R.A. 8762, the Retail Trade Liberalization Act, lessens the 

restraint on the foreigners’ right to property or to engage in an ordinarily lawful 

business, it cannot be said that the law amounts to a denial of the Filipinos’ right to 

property and to due process of law. Filipinos continue to have the right to engage in 

the kinds of retail business to which the law in question has permitted the entry of 

foreign investors. 
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Certainly, it is not within the province of the Court to inquire into the wisdom of 

R.A. 8762 save when it blatantly violates the Constitution. But as the Court has said, 

there is no showing that the law has contravened any constitutional mandate. The 

Court is not convinced that the implementation of R.A. 8762 would eventually lead 

to alien control of the retail trade business. Petitioners have not mustered any 

concrete and strong argument to support its thesis. The law itself has provided 

strict safeguards on foreign participation in that business. Thus – 

First, aliens can only engage in retail trade business subject to the categories above-

enumerated; Second, only nationals from, or juridical entities formed or 

incorporated in countries which allow the entry of Filipino retailers shall be allowed 

to engage in retail trade business; and Third, qualified foreign retailers shall not be 

allowed to engage in certain retailing activities outside their accredited stores 

through the use of mobile or rolling stores or carts, the use of sales representatives, 

door-to-door selling, restaurants and sari-sari stores and such other similar retailing 

activities. 

In sum, petitioners have not shown how the retail trade liberalization has 

prejudiced and can prejudice the local small and medium enterprises since its 

implementation about a decade ago. 

WHEREFORE, the Court DISMISSES the petition for lack of merit. No costs. 

SO ORDERED. 

ROBERTO A. ABAD 

Associate Justice 

WE CONCUR: 

RENATO C. CORONA 

Supremacy of the Constitution – Filipino First Policy – National Patrimony – Qualified 

Filipinos 

Pursuant to the privatization program of the government, GSIS decided to sell 30-

51% of the Manila Hotel Corporation. Two bidders participated, MPH and Malaysian 

Firm Renong Berhad. MPH’s bid was at P41.58/per share while RB’s bid was at 

P44.00/share. RB was the highest bidder hence it was logically considered as the 

winning bidder but is yet to be declared so. Pending declaration, MPH matches RB’s 

bid and invoked the Filipino First policy enshrined under par. 2, Sec. 10, Art. 12 of 

the 1987 Constitution**, but GSIS refused to accept. In turn MPH filed a TRO to 

avoid the perfection/consummation of the sale to RB. 

RB then assailed the TRO issued in favor of MPH arguing among others that: 

1. Par. 2, Sec. 10, Art. 12 of the 1987 Constitution needs an implementing law because 

it is merely a statement of principle and policy (not self-executing); 

2. Even if said passage is self-executing, Manila Hotel does not fall under national 

patrimony. 

ISSUE: Whether or not RB should be admitted as the highest bidder and hence be 

proclaimed as the legit buyer of shares. 

HELD: No. MPH should be awarded the sale pursuant to Art 12 of the 1987 Const. 

This is in light of the Filipino First Policy. 

Par. 2, Sec. 10, Art. 12 of the 1987 Constitution is self executing. The Constitution is 

the fundamental, paramount and supreme law of the nation, it is deemed written in 

every statute and contract. 

Manila Hotel falls under national patrimony. Patrimony in its plain and ordinary 

meaning pertains to heritage. When the Constitution speaks of national patrimony, 

it refers not only to the natural resources of the Philippines, as the Constitution 

could have very well used the term natural resources, but also to the cultural 

heritage of the Filipinos. It also refers to our intelligence in arts, sciences and 

letters. Therefore, we should develop not only our lands, forests, mines and other 

natural resources but also the mental ability or faculty of our people. Note that, for 

more than 8 decades (9 now) Manila Hotel has bore mute witness to the triumphs 

and failures, loves and frustrations of the Filipinos; its existence is impressed with 

public interest; its own historicity associated with our struggle for sovereignty, 

independence and nationhood. 

Herein resolved as well is the term Qualified Filipinos which not only pertains to 

individuals but to corporations as well and other juridical entities/personalities. The 

term “qualified Filipinos” simply means that preference shall be given to those 

citizens who can make a viable contribution to the common good, because of 

credible competence and efficiency. It certainly does NOT mandate the pampering 

and preferential treatment to Filipino citizens or organizations that are incompetent 

or inefficient, since such an indiscriminate preference would be counter productive 

and inimical to the common good. 

In the granting of economic rights, privileges, and concessions, when a choice has to 

be made between a “qualified foreigner” and a “qualified Filipino,” the latter shall 

be chosen over the former.” 
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**Section 10. The Congress shall, upon recommendation of the economic and 

planning agency, when the national interest dictates, reserve to citizens of the 

Philippines or to corporations or associations at least sixty per centum of whose 

capital is owned by such citizens, or such higher percentage as Congress may 

prescribe, certain areas of investments. The Congress shall enact measures that will 

encourage the formation and operation of enterprises whose capital is wholly 

owned by Filipinos. 

In the grant of rights, privileges, and concessions covering the national economy 

and patrimony, the State shall give preference to qualified Filipinos. 

The State shall regulate and exercise authority over foreign investments within its 

national jurisdiction and in accordance with its national goals and priorities. 

Read full text here. 

Republic of the Philippines 

SUPREME COURT 

Manila 

EN BANC 

G.R. No. 122156 February 3, 1997 

MANILA PRINCE HOTEL petitioner, 

vs. 

GOVERNMENT SERVICE INSURANCE SYSTEM, MANILA HOTEL CORPORATION, 

COMMITTEE ON PRIVATIZATION and OFFICE OF THE GOVERNMENT CORPORATE 

COUNSEL, respondents. 

BELLOSILLO, J.: 

The FiIipino First Policy enshrined in the 1987 Constitution, i.e., in the grant of 

rights, privileges, and concessions covering the national economy and patrimony, 

the State shall give preference to qualified Filipinos,

1

is in oked by petitioner in its 

bid to acquire 51% of the shares of the Manila Hotel Corporation (MHC) which owns 

the historic Manila Hotel. Opposing, respondents maintain that the provision is not 

self-executing but requires an implementing legislation for its enforcement. 

Corollarily, they ask whether the 51% shares form part of the national economy and 

patrimony covered by the protective mantle of the Constitution. 

The controversy arose when respondent Government Service Insurance System 

(GSIS), pursuant to the privatization program of the Philippine Government under 

Proclamation No. 50 dated 8 December 1986, decided to sell through public bidding 

30% to 51% of the issued and outstanding shares of respondent MHC. The winning 

bidder, or the eventual “strategic partner,” is to provide management expertise 

and/or an international marketing/reservation system, and financial support to 

strengthen the profitability and performance of the Manila Hotel.

2

In a close 

bidding held on 18 September 1995 only two (2) bidders participated: petitioner 

Manila Prince Hotel Corporation, a Filipino corporation, which offered to buy 51% 

of the MHC or 15,300,000 shares at P41.58 per share, and Renong Berhad, a 

Malaysian firm, with ITT-Sheraton as its hotel operator, which bid for the same 

number of shares at P44.00 per share, or P2.42 more than the bid of petitioner. 

Pertinent provisions of the bidding rules prepared by respondent GSIS state — 

I. EXECUTION OF THE NECESSARY CONTRACTS WITH GSIS/MHC — 

1. The Highest Bidder must comply with the conditions set forth below by October 

23, 1995 (reset to November 3, 1995) or the Highest Bidder will lose the right to 

purchase the Block of Shares and GSIS will instead offer the Block of Shares to the 

other Qualified Bidders: 

a. The Highest Bidder must negotiate and execute with the GSIS/MHC the 

Management Contract, International Marketing/Reservation System Contract or 

other type of contract specified by the Highest Bidder in its strategic plan for the 

Manila Hotel. . . . 

b. The Highest Bidder must execute the Stock Purchase and Sale Agreement with 

GSIS . . . . 

K. DECLARATION OF THE WINNING BIDDER/STRATEGIC PARTNER — 

The Highest Bidder will be declared the Winning Bidder/Strategic Partner after the 

following conditions are met: 

a. Execution of the necessary contracts with GSIS/MHC not later than October 23, 

1995 (reset to November 3, 1995); and 

b. Requisite approvals from the GSIS/MHC and COP (Committee on 

Privatization)/OGCC (Office of the Government Corporate Counsel) are obtained.
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Pending the declaration of Renong Berhad as the winning bidder/strategic partner 

and the execution of the necessary contracts, petitioner in a letter to respondent 

GSIS dated 28 September 1995 matched the bid price of P44.00 per share tendered 

by Renong Berhad.

4

In a subsequent letter dated 10 October 1995 petitioner sent a 

manager’s check issued by Philtrust Bank for Thirty-three Million Pesos 

(P33.000.000.00) as Bid Security to match the bid of the Malaysian Group, 

Messrs. Renong Berhad . . .

5

which respondent GSIS refused to accept. 

On 17 October 1995, perhaps apprehensive that respondent GSIS has disregarded 

the tender of the matching bid and that the sale of 51% of the MHC may be 

hastened by respondent GSIS and consummated with Renong Berhad, petitioner 

came to this Court on prohibition and mandamus. On 18 October 1995 the Court 

issued a temporary restraining order enjoining respondents from perfecting and 

consummating the sale to the Malaysian firm. 
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On 10 September 1996 the instant case was accepted by the Court En Banc after it 

was referred to it by the First Division. The case was then set for oral arguments 

with former Chief Justice Enrique M. Fernando and Fr. Joaquin G. Bernas, S.J., 

as amici curiae. 

In the main, petitioner invokes Sec. 10, second par., Art. XII, of the 1987 

Constitution and submits that the Manila Hotel has been identified with the Filipino 

nation and has practically become a historical monument which reflects the 

vibrancy of Philippine heritage and culture. It is a proud legacy of an earlier 

generation of Filipinos who believed in the nobility and sacredness of independence 

and its power and capacity to release the full potential of the Filipino people. To all 

intents and purposes, it has become a part of the national patrimony.

6

Petitioner 

also argues that since 51% of the shares of the MHC carries with it the ownership of 

the business of the hotel which is owned by respondent GSIS, a government-owned 

and controlled corporation, the hotel business of respondent GSIS being a part of 

the tourism industry is unquestionably a part of the national economy. Thus, any 

transaction involving 51% of the shares of stock of the MHC is clearly covered by 

the term national economy, to which Sec. 10, second par., Art. XII, 1987 

Constitution, applies.

7



It is also the thesis of petitioner that since Manila Hotel is part of the national 

patrimony and its business also unquestionably part of the national economy 

petitioner should be preferred after it has matched the bid offer of the Malaysian 

firm. For the bidding rules mandate that if for any reason, the Highest Bidder cannot 

be awarded the Block of Shares, GSIS may offer this to the other Qualified Bidders 

that have validly submitted bids provided that these Qualified Bidders are willing to 

match the highest bid in terms of price per share.
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Respondents except. They maintain that: First, Sec. 10, second par., Art. XII, of the 

1987 Constitution is merely a statement of principle and policy since it is not a self-

executing provision and requires implementing legislation(s) . . . Thus, for the said 

provision to Operate, there must be existing laws “to lay down conditions under 

which business may be done.”
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Second, granting that this provision is self-executing, Manila Hotel does not fall 

under the term national patrimony which only refers to lands of the public domain, 

waters, minerals, coal, petroleum and other mineral oils, all forces of potential 

energy, fisheries, forests or timber, wildlife, flora and fauna and all marine wealth in 

its territorial sea, and exclusive marine zone as cited in the first and second 

paragraphs of Sec. 2, Art. XII, 1987 Constitution. According to respondents, while 

petitioner speaks of the guests who have slept in the hotel and the events that have 

transpired therein which make the hotel historic, these alone do not make the hotel 

fall under the patrimony of the nation. What is more, the mandate of the 

Constitution is addressed to the State, not to respondent GSIS which possesses a 

personality of its own separate and distinct from the Philippines as a State. 

Third, granting that the Manila Hotel forms part of the national patrimony, the 

constitutional provision invoked is still inapplicable since what is being sold is only 

51% of the outstanding shares of the corporation, not the hotel building nor the 

land upon which the building stands. Certainly, 51% of the equity of the MHC 

cannot be considered part of the national patrimony. Moreover, if the disposition 

of the shares of the MHC is really contrary to the Constitution, petitioner should 

have questioned it right from the beginning and not after it had lost in the bidding. 

Fourth, the reliance by petitioner on par. V., subpar. J. 1., of the bidding rules which 

provides that if for any reason, the Highest Bidder cannot be awarded the Block of 

Shares, GSIS may offer this to the other Qualified Bidders that have validly 

submitted bids provided that these Qualified Bidders are willing to match the 

highest bid in terms of price per share, is misplaced. Respondents postulate that the 

privilege of submitting a matching bid has not yet arisen since it only takes place if 

for any reason, the Highest Bidder cannot be awarded the Block of Shares. Thus the 

submission by petitioner of a matching bid is premature since Renong Berhad could 

still very well be awarded the block of shares and the condition giving rise to the 

exercise of the privilege to submit a matching bid had not yet taken place. 

Finally, the prayer for prohibition grounded on grave abuse of discretion should fail 

since respondent GSIS did not exercise its discretion in a capricious, whimsical 

manner, and if ever it did abuse its discretion it was not so patent and gross as to 

amount to an evasion of a positive duty or a virtual refusal to perform a duty 

enjoined by law. Similarly, the petition for mandamus should fail as petitioner has 

no clear legal right to what it demands and respondents do not have an imperative 

duty to perform the act required of them by petitioner. 

We now resolve. A constitution is a system of fundamental laws for the governance 

and administration of a nation. It is supreme, imperious, absolute and unalterable 

except by the authority from which it emanates. It has been defined as 

the fundamental and paramount law of the nation. 

10

It prescribes the permanent 

framework of a system of government, assigns to the different departments their 

respective powers and duties, and establishes certain fixed principles on which 

government is founded. The fundamental conception in other words is that it is a 

supreme law to which all other laws must conform and in accordance with which all 

private rights must be determined and all public authority administered. 

11

Under 

the doctrine of constitutional supremacy, if a law or contract violates any norm of 

the constitution that law or contract whether promulgated by the legislative or by 
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the executive branch or entered into by private persons for private purposes is null 

and void and without any force and effect. Thus, since the Constitution is the 

fundamental, paramount and supreme law of the nation, it is deemed written in 

every statute and contract. 

Admittedly, some constitutions are merely declarations of policies and principles. 

Their provisions command the legislature to enact laws and carry out the purposes 

of the framers who merely establish an outline of government providing for the 

different departments of the governmental machinery and securing certain 

fundamental and inalienable rights of citizens. 

12

A provision which lays down a 

general principle, such as those found in Art. II of the 1987 Constitution, is usually 

not self-executing. But a provision which is complete in itself and becomes 

operative without the aid of supplementary or enabling legislation, or that which 

supplies sufficient rule by means of which the right it grants may be enjoyed or 

protected, is self-executing. Thus a constitutional provision is self-executing if the 

nature and extent of the right conferred and the liability imposed are fixed by the 

constitution itself, so that they can be determined by an examination and 

construction of its terms, and there is no language indicating that the subject is 

referred to the legislature for action. 
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As against constitutions of the past, modern constitutions have been generally 

drafted upon a different principle and have often become in effect extensive codes 

of laws intended to operate directly upon the people in a manner similar to that of 

statutory enactments, and the function of constitutional conventions has evolved 

into one more like that of a legislative body. Hence, unless it is expressly provided 

that a legislative act is necessary to enforce a constitutional mandate, the 

presumption now is that all provisions of the constitution are self-executing If the 

constitutional provisions are treated as requiring legislation instead of self-

executing, the legislature would have the power to ignore and practically nullify the 

mandate of the fundamental law.

14

This can be cataclysmic. That is why the 

prevailing view is, as it has always been, that — 

. . . in case of doubt, the Constitution should be considered self-executing rather 

than non-self-executing . . . . Unless the contrary is clearly intended, the provisions 

of the Constitution should be considered self-executing, as a contrary rule would 

give the legislature discretion to determine when, or whether, they shall be 

effective. These provisions would be subordinated to the will of the lawmaking 

body, which could make them entirely meaningless by simply refusing to pass the 

needed implementing statute. 
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Respondents argue that Sec. 10, second par., Art. XII, of the 1987 Constitution is 

clearly not self-executing, as they quote from discussions on the floor of the 1986 

Constitutional Commission — 

MR. RODRIGO. Madam President, I am asking this question as the Chairman of the 

Committee on Style. If the wording of “PREFERENCE” is given to QUALIFIED 

FILIPINOS,” can it be understood as a preference to qualified Filipinos vis-a-

vis Filipinos who are not qualified. So, why do we not make it clear? To qualified 

Filipinos as against aliens? 

THE PRESIDENT. What is the question of Commissioner Rodrigo? Is it to remove the 

word “QUALIFIED?”. 

MR. RODRIGO. No, no, but say definitely “TO QUALIFIED FILIPINOS” as against 

whom? As against aliens or over aliens? 

MR. NOLLEDO. Madam President, I think that is understood. We use the word 

“QUALIFIED” because the existing laws or prospective laws will always lay down 

conditions under which business may be done. For example, qualifications on the 

setting up of other financial structures, et cetera (emphasis supplied by 

respondents) 

MR. RODRIGO. It is just a matter of style. 

MR. NOLLEDO Yes, 
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Quite apparently, Sec. 10, second par., of Art XII is couched in such a way as not to 

make it appear that it is non-self-executing but simply for purposes of style. But, 

certainly, the legislature is not precluded from enacting other further laws to 

enforce the constitutional provision so long as the contemplated statute squares 

with the Constitution. Minor details may be left to the legislature without impairing 

the self-executing nature of constitutional provisions. 

In self-executing constitutional provisions, the legislature may still enact legislation 

to facilitate the exercise of powers directly granted by the constitution, further the 

operation of such a provision, prescribe a practice to be used for its enforcement, 

provide a convenient remedy for the protection of the rights secured or the 

determination thereof, or place reasonable safeguards around the exercise of the 

right. The mere fact that legislation may supplement and add to or prescribe a 

penalty for the violation of a self-executing constitutional provision does not render 

such a provision ineffective in the absence of such legislation. The omission from a 

constitution of any express provision for a remedy for enforcing a right or liability is 

not necessarily an indication that it was not intended to be self-executing. The rule 

is that a self-executing provision of the constitution does not necessarily exhaust 

legislative power on the subject, but any legislation must be in harmony with the 

constitution, further the exercise of constitutional right and make it more 
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available. 

17

Subsequent legislation however does not necessarily mean that the 

subject constitutional provision is not, by itself, fully enforceable. 

Respondents also argue that the non-self-executing nature of Sec. 10, second par., 

of Art. XII is implied from the tenor of the first and third paragraphs of the same 

section which undoubtedly are not self-executing. 

18

The argument is flawed. If the 

first and third paragraphs are not self-executing because Congress is still to enact 

measures to encourage the formation and operation of enterprises fully owned by 

Filipinos, as in the first paragraph, and the State still needs legislation to regulate 

and exercise authority over foreign investments within its national jurisdiction, as in 

the third paragraph, then a fortiori, by the same logic, the second paragraph can 

only be self-executing as it does not by its language require any legislation in order 

to give preference to qualified Filipinos in the grant of rights, privileges and 

concessions covering the national economy and patrimony. A constitutional 

provision may be self-executing in one part and non-self-executing in another. 
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Even the cases cited by respondents holding that certain constitutional provisions 

are merely statements of principles and policies, which are basically not self-

executing and only placed in the Constitution as moral incentives to legislation, not 

as judicially enforceable rights — are simply not in point. Basco v. Philippine 

Amusements and Gaming Corporation 

20

speaks of constitutional provisions on 

personal dignity, 

21

the sanctity of family life, 

22

the vital role of the youth in nation-

building 

23

the promotion of social justice, 

24

and the values of 

education. 

25

Tolentino v. Secretary of Finance 

26

refers to the constitutional 

provisions on social justice and human rights 

27

and on 

education. 

28

Lastly, Kilosbayan, Inc. v. Morato 

29

cites provisions on the promotion 

of general welfare, 

30

the sanctity of family life, 

31

the vital role of the youth in 

nation-building 

32

and the promotion of total human liberation and 

development. 

33

A reading of these provisions indeed clearly shows that they are 

not judicially enforceable constitutional rights but merely guidelines for legislation. 

The very terms of the provisions manifest that they are only principles upon which 

the legislations must be based. Res ipsa loquitur. 

On the other hand, Sec. 10, second par., Art. XII of the of the 1987 Constitution is a 

mandatory, positive command which is complete in itself and which needs no 

further guidelines or implementing laws or rules for its enforcement. From its very 

words the provision does not require any legislation to put it in operation. It is per 

se judicially enforceable When our Constitution mandates that [i]n the grant of 

rights, privileges, and concessions covering national economy and patrimony, the 

State shall give preference to qualified Filipinos, it means just that — qualified 

Filipinos shall be preferred. And when our Constitution declares that a right exists in 

certain specified circumstances an action may be maintained to enforce such right 

notwithstanding the absence of any legislation on the subject; consequently, if 

there is no statute especially enacted to enforce such constitutional right, such right 

enforces itself by its own inherent potency and puissance, and from which all 

legislations must take their bearings. Where there is a right there is a remedy. Ubi 

jus ibi remedium. 

As regards our national patrimony, a member of the 1986 Constitutional 

Commission 
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explains — 

The patrimony of the Nation that should be conserved and developed refers not 

only to out rich natural resources but also to the cultural heritage of out race. It also 

refers to our intelligence in arts, sciences and letters. Therefore, we should develop 

not only our lands, forests, mines and other natural resources but also the mental 

ability or faculty of our people. 

We agree. In its plain and ordinary meaning, the term patrimony pertains to 

heritage. 

35

When the Constitution speaks of national patrimony, it refers not only 

to the natural resources of the Philippines, as the Constitution could have very well 

used the term natural resources, but also to the cultural heritage of the Filipinos. 

Manila Hotel has become a landmark — a living testimonial of Philippine heritage. 

While it was restrictively an American hotel when it first opened in 1912, it 

immediately evolved to be truly Filipino, Formerly a concourse for the elite, it has 

since then become the venue of various significant events which have shaped 

Philippine history. It was called the Cultural Center of the 1930′s. It was the site of 

the festivities during the inauguration of the Philippine Commonwealth. Dubbed as 

the Official Guest House of the Philippine Government. it plays host to dignitaries 

and official visitors who are accorded the traditional Philippine hospitality. 
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The history of the hotel has been chronicled in the book The Manila Hotel: The 

Heart and Memory of a City. 
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During World War II the hotel was converted by the 

Japanese Military Administration into a military headquarters. When the American 

forces returned to recapture Manila the hotel was selected by the Japanese 

together with Intramuros as the two (2) places fro their final stand. Thereafter, in 

the 1950′s and 1960′s, the hotel became the center of political activities, playing 

host to almost every political convention. In 1970 the hotel reopened after a 

renovation and reaped numerous international recognitions, an acknowledgment of 

the Filipino talent and ingenuity. In 1986 the hotel was the site of a failed coup d’ 

etat where an aspirant for vice-president was “proclaimed” President of the 

Philippine Republic. 

For more than eight (8) decades Manila Hotel has bore mute witness to the 

triumphs and failures, loves and frustrations of the Filipinos; its existence is 
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impressed with public interest; its own historicity associated with our struggle for 

sovereignty, independence and nationhood. Verily, Manila Hotel has become part 

of our national economy and patrimony. For sure, 51% of the equity of the MHC 

comes within the purview of the constitutional shelter for it comprises the majority 

and controlling stock, so that anyone who acquires or owns the 51% will have actual 

control and management of the hotel. In this instance, 51% of the MHC cannot be 

disassociated from the hotel and the land on which the hotel edifice stands. 

Consequently, we cannot sustain respondents’ claim that the Filipino First 

Policy provision is not applicable since what is being sold is only 51% of 

the outstanding shares of the corporation, not the Hotel building nor the land upon 

which the building stands. 
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The argument is pure sophistry. The term qualified Filipinos as used in Our 

Constitution also includes corporations at least 60% of which is owned by Filipinos. 

This is very clear from the proceedings of the 1986 Constitutional Commission 

THE PRESIDENT. Commissioner Davide is recognized. 

MR. DAVIDE. I would like to introduce an amendment to the Nolledo amendment. 

And the amendment would consist in substituting the words “QUALIFIED FILIPINOS” 

with the following: “CITIZENS OF THE PHILIPPINES OR CORPORATIONS OR 

ASSOCIATIONS WHOSE CAPITAL OR CONTROLLING STOCK IS WHOLLY OWNED BY 

SUCH CITIZENS. 

xxx xxx xxx 

MR. MONSOD. Madam President, apparently the proponent is agreeable, but we 

have to raise a question. Suppose it is a corporation that is 80-percent Filipino, do 

we not give it preference? 

MR. DAVIDE. The Nolledo amendment would refer to an individual Filipino. What 

about a corporation wholly owned by Filipino citizens? 

MR. MONSOD. At least 60 percent, Madam President. 

MR. DAVIDE. Is that the intention? 

MR. MONSOD. Yes, because, in fact, we would be limiting it if we say that the 

preference should only be 100-percent Filipino. 

MR: DAVIDE. I want to get that meaning clear because “QUALIFIED FILIPINOS” may 

refer only to individuals and not to juridical personalities or entities. 

MR. MONSOD. We agree, Madam President. 
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xxx xxx xxx 

MR. RODRIGO. Before we vote, may I request that the amendment be read again. 

MR. NOLLEDO. The amendment will read: “IN THE GRANT OF RIGHTS, PRIVILEGES 

AND CONCESSIONS COVERING THE NATIONAL ECONOMY AND PATRIMONY, THE 

STATE SHALL GIVE PREFERENCE TO QUALIFIED FILIPINOS.” And the word “Filipinos” 

here, as intended by the proponents, will include not only individual Filipinos but 

also Filipino-controlled entities or entities fully-controlled by Filipinos. 
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The phrase preference to qualified Filipinos was explained thus — 

MR. FOZ. Madam President, I would like to request Commissioner Nolledo to please 

restate his amendment so that I can ask a question. 

MR. NOLLEDO. “IN THE GRANT OF RIGHTS, PRIVILEGES AND CONCESSIONS 

COVERING THE NATIONAL ECONOMY AND PATRIMONY, THE STATE SHALL GIVE 

PREFERENCE TO QUALIFIED FILIPINOS.” 

MR FOZ. In connection with that amendment, if a foreign enterprise is qualified and 

a Filipino enterprise is also qualified, will the Filipino enterprise still be given a 

preference? 

MR. NOLLEDO. Obviously. 

MR. FOZ. If the foreigner is more qualified in some aspects than the Filipino 

enterprise, will the Filipino still be preferred? 

MR. NOLLEDO. The answer is “yes.” 

MR. FOZ. Thank you, 
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Expounding further on the Filipino First Policy provision Commissioner Nolledo 

continues — 

MR. NOLLEDO. Yes, Madam President. Instead of “MUST,” it will be “SHALL — THE 

STATE SHALL GlVE PREFERENCE TO QUALIFIED FILIPINOS. This embodies the so-

called “Filipino First” policy. That means that Filipinos should be given preference in 

the grant of concessions, privileges and rights covering the national patrimony. 
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The exchange of views in the sessions of the Constitutional Commission regarding 

the subject provision was still further clarified by Commissioner Nolledo 

43

— 

Paragraph 2 of Section 10 explicitly mandates the “Pro-Filipino” bias in all economic 

concerns. It is better known as the FILIPINO FIRST Policy . . . This provision was 

never found in previous Constitutions . . . . 

The term “qualified Filipinos” simply means that preference shall be given to those 

citizens who can make a viable contribution to the common good, because of 

credible competence and efficiency. It certainly does NOT mandate the pampering 

and preferential treatment to Filipino citizens or organizations that are incompetent 

or inefficient, since such an indiscriminate preference would be counter productive 

and inimical to the common good. 

In the granting of economic rights, privileges, and concessions, when a choice has to 

be made between a “qualified foreigner” end a “qualified Filipino,” the latter shall 

be chosen over the former.” 

Lastly, the word qualified is also determinable. Petitioner was so considered by 

respondent GSIS and selected as one of the qualified bidders. It was pre-qualified by 
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respondent GSIS in accordance with its own guidelines so that the sole inference 

here is that petitioner has been found to be possessed of proven management 

expertise in the hotel industry, or it has significant equity ownership in another 

hotel company, or it has an overall management and marketing proficiency to 

successfully operate the Manila Hotel. 
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The penchant to try to whittle away the mandate of the Constitution by arguing 

that the subject provision is not self-executory and requires implementing 

legislation is quite disturbing. The attempt to violate a clear constitutional provision 

— by the government itself — is only too distressing. To adopt such a line of 

reasoning is to renounce the duty to ensure faithfulness to the Constitution. For, 

even some of the provisions of the Constitution which evidently need implementing 

legislation have juridical life of their own and can be the source of a judicial remedy. 

We cannot simply afford the government a defense that arises out of the failure to 

enact further enabling, implementing or guiding legislation. In fine, the discourse of 

Fr. Joaquin G. Bernas, S.J., on constitutional government is apt — 

The executive department has a constitutional duty to implement laws, including 

the Constitution, even before Congress acts — provided that there are discoverable 

legal standards for executive action. When the executive acts, it must be guided by 

its own understanding of the constitutional command and of applicable laws. The 

responsibility for reading and understanding the Constitution and the laws is not 

the sole prerogative of Congress. If it were, the executive would have to ask 

Congress, or perhaps the Court, for an interpretation every time the executive is 

confronted by a constitutional command. That is not how constitutional 

government operates. 
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Respondents further argue that the constitutional provision is addressed to the 

State, not to respondent GSIS which by itself possesses a separate and distinct 

personality. This argument again is at best specious. It is undisputed that the sale of 

51% of the MHC could only be carried out with the prior approval of the State 

acting through respondent Committee on Privatization. As correctly pointed out by 

Fr. Joaquin G. Bernas, S.J., this fact alone makes the sale of the assets of 

respondents GSIS and MHC a “state action.” In constitutional jurisprudence, the 

acts of persons distinct from the government are considered “state action” covered 

by the Constitution (1) when the activity it engages in is a “public function;“ (2) 

when the government is so significantly involved with the private actor as to make 

the government responsible for his action; and, (3) when the government has 

approved or authorized the action. It is evident that the act of respondent GSIS in 

selling 51% of its share in respondent MHC comes under the second and third 

categories of “state action.” Without doubt therefore the transaction. although 

entered into by respondent GSIS, is in fact a transaction of the State and therefore 

subject to the constitutional command. 
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When the Constitution addresses the State it refers not only to the people but also 

to the government as elements of the State. After all, government is composed of 

three (3) divisions of power — legislative, executive and judicial. Accordingly, a 

constitutional mandate directed to the State is correspondingly directed to the 

three(3) branches of government. It is undeniable that in this case the subject 

constitutional injunction is addressed among others to the Executive Department 

and respondent GSIS, a government instrumentality deriving its authority from the 

State. 

It should be stressed that while the Malaysian firm offered the higher bid it is not 

yet the winning bidder. The bidding rules expressly provide that the highest bidder 

shall only be declared the winning bidder after it has negotiated and executed the 

necessary contracts, and secured the requisite approvals. Since the “Filipino First 

Policy provision of the Constitution bestows preference on qualified Filipinos the 

mere tending of the highest bid is not an assurance that the highest bidder will be 

declared the winning bidder. Resultantly, respondents are not bound to make the 

award yet, nor are they under obligation to enter into one with the highest bidder. 

For in choosing the awardee respondents are mandated to abide by the dictates of 

the 1987 Constitution the provisions of which are presumed to be known to all the 

bidders and other interested parties. 

Adhering to the doctrine of constitutional supremacy, the subject constitutional 

provision is, as it should be, impliedly written in the bidding rules issued by 

respondent GSIS, lest the bidding rules be nullified for being violative of the 

Constitution. It is a basic principle in constitutional law that all laws and contracts 

must conform with the fundamental law of the land. Those which violate the 

Constitution lose their reason for being. 

Paragraph V. J. 1 of the bidding rules provides that [if] for any reason the Highest 

Bidder cannot be awarded the Block of Shares, GSIS may offer this to other Qualified 

Bidders that have validly submitted bids provided that these Qualified Bidders are 

willing to match the highest bid in terms of price per share. 
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Certainly, the 

constitutional mandate itself is reason enough not to award the block of shares 

immediately to the foreign bidder notwithstanding its submission of a higher, or 

even the highest, bid. In fact, we cannot conceive of a stronger reason than the 

constitutional injunction itself. 

In the instant case, where a foreign firm submits the highest bid in a public bidding 

concerning the grant of rights, privileges and concessions covering the national 

economy and patrimony, thereby exceeding the bid of a Filipino, there is no 
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question that the Filipino will have to be allowed to match the bid of the foreign 

entity. And if the Filipino matches the bid of a foreign firm the award should go to 

the Filipino. It must be so if we are to give life and meaning to the Filipino First 

Policy provision of the 1987 Constitution. For, while this may neither be expressly 

stated nor contemplated in the bidding rules, the constitutional fiat is, omnipresent 

to be simply disregarded. To ignore it would be to sanction a perilous skirting of the 

basic law. 

This Court does not discount the apprehension that this policy may discourage 

foreign investors. But the Constitution and laws of the Philippines are understood 

to be always open to public scrutiny. These are given factors which investors must 

consider when venturing into business in a foreign jurisdiction. Any person 

therefore desiring to do business in the Philippines or with any of its agencies or 

instrumentalities is presumed to know his rights and obligations under the 

Constitution and the laws of the forum. 

The argument of respondents that petitioner is now estopped from questioning the 

sale to Renong Berhad since petitioner was well aware from the beginning that a 

foreigner could participate in the bidding is meritless. Undoubtedly, Filipinos and 

foreigners alike were invited to the bidding. But foreigners may be awarded the sale 

only if no Filipino qualifies, or if the qualified Filipino fails to match the highest bid 

tendered by the foreign entity. In the case before us, while petitioner was already 

preferred at the inception of the bidding because of the constitutional mandate, 

petitioner had not yet matched the bid offered by Renong Berhad. Thus it did not 

have the right or personality then to compel respondent GSIS to accept its earlier 

bid. Rightly, only after it had matched the bid of the foreign firm and the apparent 

disregard by respondent GSIS of petitioner’s matching bid did the latter have a 

cause of action. 

Besides, there is no time frame for invoking the constitutional safeguard unless 

perhaps the award has been finally made. To insist on selling the Manila Hotel to 

foreigners when there is a Filipino group willing to match the bid of the foreign 

group is to insist that government be treated as any other ordinary market player, 

and bound by its mistakes or gross errors of judgment, regardless of the 

consequences to the Filipino people. The miscomprehension of the Constitution is 

regrettable. Thus we would rather remedy the indiscretion while there is still an 

opportunity to do so than let the government develop the habit of forgetting that 

the Constitution lays down the basic conditions and parameters for its actions. 

Since petitioner has already matched the bid price tendered by Renong Berhad 

pursuant to the bidding rules, respondent GSIS is left with no alternative but to 

award to petitioner the block of shares of MHC and to execute the necessary 

agreements and documents to effect the sale in accordance not only with the 

bidding guidelines and procedures but with the Constitution as well. The refusal of 

respondent GSIS to execute the corresponding documents with petitioner as 

provided in the bidding rules after the latter has matched the bid of the Malaysian 

firm clearly constitutes grave abuse of discretion. 

The Filipino First Policy is a product of Philippine nationalism. It is embodied in the 

1987 Constitution not merely to be used as a guideline for future legislation but 

primarily to be enforced; so must it be enforced. This Court as the ultimate 

guardian of the Constitution will never shun, under any reasonable circumstance, 

the duty of upholding the majesty of the Constitution which it is tasked to defend. It 

is worth emphasizing that it is not the intention of this Court to impede and 

diminish, much less undermine, the influx of foreign investments. Far from it, the 

Court encourages and welcomes more business opportunities but avowedly 

sanctions the preference for Filipinos whenever such preference is ordained by the 

Constitution. The position of the Court on this matter could have not been more 

appropriately articulated by Chief Justice Narvasa — 

As scrupulously as it has tried to observe that it is not its function to substitute its 

judgment for that of the legislature or the executive about the wisdom and 

feasibility of legislation economic in nature, the Supreme Court has not been spared 

criticism for decisions perceived as obstacles to economic progress and 

development . . . in connection with a temporary injunction issued by the Court’s 

First Division against the sale of the Manila Hotel to a Malaysian Firm and its 

partner, certain statements were published in a major daily to the effect that 

injunction “again demonstrates that the Philippine legal system can be a major 

obstacle to doing business here. 

Let it be stated for the record once again that while it is no business of the Court to 

intervene in contracts of the kind referred to or set itself up as the judge of whether 

they are viable or attainable, it is its bounden duty to make sure that they do not 

violate the Constitution or the laws, or are not adopted or implemented with grave 

abuse of discretion amounting to lack or excess of jurisdiction. It will never shirk 

that duty, no matter how buffeted by winds of unfair and ill-informed criticism. 
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Privatization of a business asset for purposes of enhancing its business viability and 

preventing further losses, regardless of the character of the asset, should not take 

precedence over non-material values. A commercial, nay even a budgetary, 

objective should not be pursued at the expense of national pride and dignity. For 

the Constitution enshrines higher and nobler non-material values. Indeed, the Court 

will always defer to the Constitution in the proper governance of a free society; 
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after all, there is nothing so sacrosanct in any economic policy as to draw itself 

beyond judicial review when the Constitution is involved. 
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Nationalism is inherent, in the very concept of the Philippines being a democratic 

and republican state, with sovereignty residing in the Filipino people and from 

whom all government authority emanates. In nationalism, the happiness and 

welfare of the people must be the goal. The nation-state can have no higher 

purpose. Any interpretation of any constitutional provision must adhere to such 

basic concept. Protection of foreign investments, while laudible, is merely a policy. 

It cannot override the demands of nationalism. 
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The Manila Hotel or, for that matter, 51% of the MHC, is not just any commodity to 

be sold to the highest bidder solely for the sake of privatization. We are not talking 

about an ordinary piece of property in a commercial district. We are talking about a 

historic relic that has hosted many of the most important events in the short history 

of the Philippines as a nation. We are talking about a hotel where heads of states 

would prefer to be housed as a strong manifestation of their desire to cloak the 

dignity of the highest state function to their official visits to the Philippines. Thus 

the Manila Hotel has played and continues to play a significant role as an authentic 

repository of twentieth century Philippine history and culture. In this sense, it has 

become truly a reflection of the Filipino soul — a place with a history of grandeur; a 

most historical setting that has played a part in the shaping of a country. 
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This Court cannot extract rhyme nor reason from the determined efforts of 

respondents to sell the historical landmark — this Grand Old Dame of hotels in Asia 

— to a total stranger. For, indeed, the conveyance of this epic exponent of the 

Filipino psyche to alien hands cannot be less than mephistophelian for it is, in 

whatever manner viewed, a veritable alienation of a nation’s soul for some pieces 

of foreign silver. And so we ask: What advantage, which cannot be equally drawn 

from a qualified Filipino, can be gained by the Filipinos Manila Hotel — and all that 

it stands for — is sold to a non-Filipino? How much of national pride will vanish if 

the nation’s cultural heritage is entrusted to a foreign entity? On the other hand, 

how much dignity will be preserved and realized if the national patrimony is 

safekept in the hands of a qualified, zealous and well-meaning Filipino? This is the 

plain and simple meaning of the Filipino First Policy provision of the Philippine 

Constitution. And this Court, heeding the clarion call of the Constitution and 

accepting the duty of being the elderly watchman of the nation, will continue to 

respect and protect the sanctity of the Constitution. 

WHEREFORE, respondents GOVERNMENT SERVICE INSURANCE SYSTEM, MANILA 

HOTEL CORPORATION, COMMITTEE ON PRIVATIZATION and OFFICE OF THE 

GOVERNMENT CORPORATE COUNSEL are directed to CEASE and DESIST from selling 

51% of the shares of the Manila Hotel Corporation to RENONG BERHAD, and to 

ACCEPT the matching bid of petitioner MANILA PRINCE HOTEL CORPORATION to 

purchase the subject 51% of the shares of the Manila Hotel Corporation at P44.00 

per share and thereafter to execute the necessary clearances and to do such other 

acts and deeds as may be necessary for purpose. 

SO ORDERED. 

Regalado, Davide, Jr., Romero, Kapunan, Francisco and Hermosisima, Jr., JJ., concur. 



CARIÑO vs. COMMISSION ON HUMAN RIGHTS 

G.R. No. 96681, December 2, 1991 



FACTS: 

Some 800 public school teachers undertook “mass concerted actions” to protest 

the alleged failure of public authorities to act upon their grievances. The “mass 

actions” consisted in staying away from their classes, converging at the Liwasang 

Bonifacio, gathering in peacable assemblies, etc. The Secretary of Education served 

them with an order to return to work within 24 hours or face dismissal. For failure 

to heed the return-to-work order, eight teachers at the Ramon Magsaysay High 

School were administratively charged, preventively suspended for 90 days pursuant 

to sec. 41, P.D. 807 and temporarily replaced. An investigation committee was 

consequently formed to hear the charges. 

When their motion for suspension was denied by the Investigating Committee, said 

teachers staged a walkout signifying their intent to boycott the entire proceedings. 

Eventually, Secretary Carino decreed dismissal from service of Esber and the 

suspension for 9 months of Babaran, Budoy and del Castillo. In the meantime, a 

case was filed with RTC, raising the issue of violation of the right of the striking 

teachers’ to due process of law. The case was eventually elevated to SC. Also in the 

meantime, the respondent teachers submitted sworn statements to Commission on 

Human Rights to complain that while they were participating in peaceful mass 

actions, they suddenly learned of their replacement as teachers, allegedly without 

notice and consequently for reasons completely unknown to them. 

While the case was pending with CHR, SC promulgated its resolution over the cases 

filed with it earlier, upholding the Sec. Carino’s act of issuing the return-to-work 

orders. Despite this, CHR continued hearing its case and held that the “striking 

teachers” “were denied due process of law;…they should not have been replaced 

without a chance to reply to the administrative charges;” there had been violation 
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of their civil and political rights which the Commission is empowered to 

investigate.” 



ISSUE: 

Whether or not CHR has the power to try and decide and determine certain specific 

cases such as the alleged human rights violation involving civil and political rights. 



HELD: 

The Court declares the Commission on Human Rights to have no such power; and 

that it was not meant by the fundamental law to be another court or quasi-judicial 

agency in this country, or duplicate much less take over the functions of the latter. 

The most that may be conceded to the Commission in the way of adjudicative 

power is that it may investigate, i.e., receive evidence and make findings of fact as 

regards claimed human rights violations involving civil and political rights. But fact 

finding is not adjudication, and cannot be likened to the judicial function of a court 

of justice, or even a quasi-judicial agency or official. To be considered such, the 

faculty of receiving evidence and making factual conclusions in a controversy must 

be accompanied by the authority of applying the law to those factual conclusions to 

the end that the controversy may be decided or determined authoritatively, finally 

and definitively, subject to such appeals or modes of review as may be provided by 

law. 

CD Simon, Jr. vs. CHR 

Edit 0 1… 

Topic: Personal Dignity and Human Rights (Sec. 11, 1987 Constitution) 



SIMON, JR. vs COMMISSION ON HUMAN RIGHTS 

G.R. No. 100150, January 5, 1994 



FACTS: 

On July 23, 1990, the Commission on Human Rights (CHR) issued and order, 

directing the petitioners "to desist from demolishing the stalls and shanties at North 

EDSA pending the resolution of the vendors/squatters complaint before the 

Commission" and ordering said petitioners to appear before the CHR. 

On September 10, 1990, petitioner filed a motion to dismiss questioning CHR's 

jurisdiction and supplemental motion to dismiss was filed on September 18, 1990 

stating that Commissioners' authority should be understood as being confined only 

to the investigation of violations of civil and political rights, and that "the rights 

allegedly violated in this case were not civil and political rights, but their privilege to 

engage in business". 

On March 1, 1991, the CHR issued and Order denying petitioners' motion and 

supplemental motion to dismiss. And petitioners' motion for reconsideration was 

denied also in an Order, dated April 25, 1991. 

The Petitioner filed a a petition for prohibition, praying for a restraining order and 

preliminary injunction. Petitioner also prayed to prohibit CHR from further hearing 

and investigating CHR Case No. 90-1580, entitled "Ferno, et.al vs. Quimpo, et.al". 



ISSUE: 

Is the issuance of an "order to desist" within the extent of the authority and power 

of the CRH? 



HELD: 

No, the issuance of an "order to desist" is not within the extent of authority and 

power of the CHR. Article XIII, Section 18(1), provides the power and functions of the 

CHR to "investigate, on its own or on complaint by any part, all forms of human 

rights violation, involving civil and political rights". 

The "order to desist" however is not investigatory in character but an adjudicative 

power that the it does not possess. The Constitutional provision directing the CHR to 

provide for preventive measures and legal aid services to the underprivileged whose 

human rights have been violated or need protection may not be construed to confer 

jurisdiction on the Commission to issue an restraining order or writ of injunction, for 

it were the intention, the Constitution would have expressly said so. Not being a 

court of justice, the CHR itself has no jurisdiction to issue the writ, for a writ of 

preliminary injunction may only be issued by the Judge in any court in which the 

action is pending or by a Justice of the CA or of the SC. 

The writ prayed for the petition is granted. The CHR is hereby prohibited from 

further proceeding with CHR Case No. 90-1580. 

SECOND DIVISION 

[G.R. No. 134372. August 22, 2002] 

MANUEL CAMACHO, petitioner, vs. ATTY. JOVITO A. CORESIS, JR., Graft 

Investigation Officer I and/or OFFICE OF THE OMBUDSMAN - 
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MINDANAO, SIXTO O. DALEON, AIDA AGULO, DESIDERIO ALABA, NORMA 

TECSON, and the BOARD OF REGENTS of the UNIVERSITY OF 

SOUTHEASTERN PHILIPPINES; SECRETARY RICARDO GLORIA, ASSISTANT 

SECRETARY RENO CAPINPIN – of the Department of Education, Culture 

and Sports (DECS), DR. EDMUNDO B. PRANTILLA, and NEDA REGIONAL 

DIRECTOR SANTIAGO ENGINCO, respondents. 

D E C I S I O N 

QUISUMBING, J.: 

Subject of the present petition for certiorari is the Resolution dated June 3, 

1997 of the Office of the Ombudsman-Mindanao, hereafter simply the Office, which 

dismissed the administrative and criminal complaints against respondents Sixto O. 

Daleon, Aida Agulo, Desiderio Alaba, Norma Tecson and the Board of Regents of the 

University of Southeastern Philippines (USP), Davao City, for violation of Section 3 

*a+, *e+ and *j+ of Republic Act 3019 also known as the “Anti-Graft and Corrupt 

Practices Act.”

[1]

Also sought to be nullified is the Order of the Office dated 

September 10, 1997, denying petitioner’s motion for reconsideration. 

The pertinent facts as culled from the records are as follows: 

Petitioner is the Dean of the College of Education of said university, since 

January 1994 to the present. He has served the university as faculty member and as 

administrator for almost 13 years.

[2]



Respondent, Dr. Sixto O. Daleon, is a Professor 6 and officer-in-charge of the 

Graduate School of USP, with a salary grade of CS 29. The other respondents, 

Agulo, Tecson and Alaba, are faculty members of said university. They enrolled 

under Dr. Daleon in the subject Ed.D. 317, which is a Seminar in Curriculum 

Development, during the first semester of 1994-1995. At the end of the semester, 

Dr. Daleon gave the three final passing grades of 1.0, 1.25 and 1.5, 

respectively.

[3]

They were graded without requiring them to attend regular 

classes. Instead, Dr. Daleon gave them a special program of self-study with reading 

materials, once a week tutorial meetings, quizzes, and term papers. 

Sometime in June 1995, several doctoral students complained to petitioner 

that during the first semester of school year 1994-1995, there were “ghost 

students” in the Ed.D. 317 class of Dr. Daleon. According to them, these “ghost 

students”, namely Agulo, Alaba and Tecson were given passing grades despite their 

failure to attend classes.

[4]



On June 13, 1995, petitioner informed Dr. Daleon of the complaint. Petitioner 

requested the latter to furnish him with photocopies of exams, term papers, and 

record of attendance of the students involved. Dr. Daleon ignored the request.

[5]



On July 28, 1995, the matter was raised in a university council meeting where 

it was agreed that the University President, Dr. Edmundo Prantilla, would create a 

committee to investigate the complaint. 

In a letter dated August 10, 1995, Dr. Daleon apologized for the delay in 

responding to petitioner’s letter-request dated June 15, 1995. Dr. Daleon admitted 

that he made special arrangements with Agulo, Alaba and Tecson regarding their 

course without petitioner’s approval. 

Thereafter, petitioner wrote Dr. Prantilla recommending that Agulo, Tecson 

and Alaba be required to attend regular classes in school year 1995-1996 and 

comply with the course requirements in Ed.D. 317. Dr. Prantilla approved the 

recommendations. However, on December 1, 1995, Dr. Prantilla entertained the 

appeal of Agulo for the validation of the grades given by Dr. Daleon to the three of 

them. On December 23, 1995, the Board of Regents passed its Resolution No. 2432 

Series of 1995, upholding the grade given by Dr. Daleon to Agulo. 

Consequently, petitioner filed a Complaint-Affidavit against Dr. Daleon before 

the Office of the Ombudsman-Mindanao. The complaint for gross incompetence, 

insubordination and violation of R.A. 6770

[6]

was docketed as OMB-ADM-3-96-0132. 

On May 28, 1996, petitioner submitted a Manifestation with Prayer, with a 

Supplement to Complaint-Affidavit for Violation of R.A. 3019 and/or such other 

penal laws against Dr. Daleon, Agulo, Alaba, Tecson and members of the USP Board 

of Regents,

[7]

including Dr. Prantilla. On July 24, 1996, the Office of the 

Ombudsman-Mindanao issued an order directing respondent members of the 

Board of Regents and the committee created to hear Administrative Case No. 96-

602 to desist from conducting further proceedings thereon and to have the entire 

records of said criminal complaint forwarded to the Office for possible 

consolidation with the administrative complaint. 

On June 3, 1997, a Resolution was issued by Atty. Jovito Coresis, Jr., graft 

investigator in the Office of the Ombudsman-Mindanao, dismissing the 

administrative and criminal complaints against respondents. Approved by 

Ombudsman Aniano Desierto, the resolution in its dispositive portion reads as 

follows: 

WHEREFORE, finding insufficient evidence to hold respondent Dr. Daleon liable for 

the administrative charges of incompetence, insubordination and favoritism or 
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unjust discrimination, or of any other laws, let the instant case be ordered 

DISMISSED. 

Likewise, finding no prima facie case of violation of Section 3(a), (e) and (j), the 

criminal complaint filed by Dr. Camacho against Professor Daleon, Mr. Desiderio 

Alaba, Misses Aida Agulo, Norma Tecson, and the Members of the Board of Regents 

of USP is hereby DISMISSED outright for want of palpable merit. 

AS RESOLVED.

[8]



Petitioner moved for reconsideration but the same was denied for lack of 

merit in an Order dated September 10, 1997. 

Before us, petitioner now anchors the present petition on the following 

grounds: 

1. THE SAID QUESTIONED DISPOSITIONS FAILED TO FIND THE ACTS OF 

RESPONDENTS DALEON AND HIS RESPONDENTS-STUDENTS-AGULO, 

ALABA AND TECSON TO BE NOT IN ACCORDANCE WITH THE 

PROVISIONS OF THE LAW IN THE UNIVERSITY – THE UNIVERSITY 

CODE, PARTICULARLY THE PROVISIONS OF ARTICLES 128, 140, 141, 

152 (LAST PARAGRAPH) THEREIN; AND OF THE ACTS OF RESPONDENT 

BOARD OF REGENTS AS “ULTRA VIRES” AND CONTRARY TO THE SAID 

LAW IN THE UNIVERSITY WHEN IT PASSED BOARD OF REGENTS (BOR) 

RESOLUTIONS NO. 2432 S. OF 1995 ON DECEMBER 23, 1995 AND NO. 

2449 S. 1996, RESPECTIVELY; 

2. THERE WAS OBVIOUS ABUSE AND GRAVE ERROR IN MISAPPLYING THE 

PRINCIPLE OF “ACADEMIC FREEDOM” TO ABSOLVE RESPONDENT 

DALEON OF THE ADMINISTRATIVE COMPLAINT; AND THE 

RESPONDENTS-STUDENTS AND THE BOARD OF REGENTS (ALONG 

WITH SAID RESPONDENT DALEON) OF THE ANTI-GRAFT CHARGES; 

3. THE SAID RESOLUTION AND ORDER OF RESPONDENT GRAFT 

INVESTIGATION OFFICER AND/OR THE OFFICE OF THE OMBUDSMAN-

MINDANAO WERE ATTENDED BY PATENT “DUE PROCESS” 

VIOLATIONS AS THEIR FINDINGS AND CONCLUSIONS EMANATED 

FROM SELF-SERVING, INCREDIBLE AND HEARSAY PROFFERS; AND DID 

NOT CONSIDER THE EVIDENCE OF PETITIONER.

[9]



In issue is whether or not public respondents committed grave abuse of 

discretion amounting to lack of jurisdiction in exonerating Dr. Daleon from 

administrative as well as criminal liability arising from his giving passing grades to 

Agulo, Tecson and Alaba without requiring them to attend classes. 

Petitioner avers that public respondent Office of the Ombudsman-Mindanao, 

committed grave abuse of discretion when it affirmed the impugned BOR resolution 

as it is contrary to the University Code, violates due process and is based on self-

serving hearsays. He argues that the BOR resolution is based on a wrong 

interpretation of the constitutional provision on “academic freedom”. 

In its Comment, the Office of Solicitor General posits a contrary view. The OSG 

argues that public respondent did not commit grave abuse of 

discretion.

[10]

According to the OSG, there is no provision in the University Code of 

USP which prohibits a professor or teacher from giving a special program or 

arrangement tailored to meet the requirements of a particular course.

[11]



We are in agreement with the position taken by the respondents through the 

OSG. The petition lacks merit and ought to dismissed. 

A special civil action for certiorari under Rule 65 of the Rules of Court is an 

extraordinary remedy for the correction of errors of jurisdiction. To invoke the 

Court’s power of judicial review under this Rule, it must first be shown that 

respondent tribunal, board or officer exercising judicial or quasi- judicial functions 

has indeed acted without or in excess of its or his jurisdiction, and that there is no 

appeal, or any plain, speedy and adequate remedy in the ordinary course of 

law.

[12]

Conversely, absent a showing of lack or excess of jurisdiction or grave abuse 

of discretion amounting to lack or excess of jurisdiction, the acts of the respondents 

may not be subjected to our review under Rule 65. 

From the records, we find no valid ground nor cogent reason to hold that the 

respondent Office had gravely abused its discretion in issuing the assailed 

Resolution dated June 3, 1997. We note that the conclusions in said resolution are 

based on substantial evidence easily verifiable from the records. Well established is 

the principle that factual findings of administrative agencies are generally accorded 

respect and even finality by this Court, provided such findings are supported by 

substantial evidence,

[13]

as in this case. Graft Investigation Officer I Jovito A. 

Coresis, Jr., of said Office gave weight to the counter-affidavit of Dr. Daleon

[14]

as 

corroborated by the affidavit of Prof. Concesa P. Lagare,

[15]

Professor 2 of the 

College of Education, USP. These affidavits averred that during the graduate school 

orientation program sometime in July 1995, the university’s Vice President for 

Academic Affairs, Dr. Luz D. Ancheta, declared that special arrangements between a 

professor and a graduate student may be allowed on a case-to-case basis. Dr. 

Ancheta made this statement in reply to Dr. Daleon’s query on the policy of USP on 

attendance of graduate school students and whether Dr. Daleon could give grades 

to students who do not attend classes. In her reply to Dr. Daleon’s query, the VPAA 
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even cited her experience when she pursued her doctoral course at UP Los 

Baños. According to Dr. Ancheta, she was given a special arrangement by one of 

her professors. She added that she, too, had allowed the same special arrangement 

for her students at the USP Graduate School. 

Public respondent also anchored his decision on Article 140 of the University 

Code, which provides that the rules on attendance of students shall be enforced in 

all classes subject to the modification by the Dean in the case of graduate students 

and other courses.

[16]

It is undisputed that at the time that Dr. Daleon handled the 

graduate class in Ed.D. 317, he had already been duly designated Officer-In-Charge 

(OIC) of the Graduate School by the President of USP and was even entitled to the 

emoluments inherent to the Office of the Dean of the Graduate 

School.

[17]

Accordingly, as OIC, performing the functions of the Dean of the Graduate 

School, Dr. Daleon had the authority to modify the rule on attendance without 

seeking permission of petitioner. 

Further, Dr. Daleon’s teaching style had the support of the members of the 

Board of Regents, the body with the authority to formulate university policies, fully 

knowing the policy on attendance of students in the graduate school. In passing 

Resolution No. 2432, S. 1995,

[18]

not only did they validate the grade given by Dr. 

Daleon to Agulo, but they also gave an imprimatur on the propriety, regularity and 

acceptability of Dr. Daleon’s instructional approach. In said resolution, the BOR 

cited Article 155 and Article 3 of the University Code, thus: 

The Board upheld the first grading sheet submitted by Dr. S. Daleon in the light of 

the following provisions of the University Code: (1) Article 155 which states that “no 

grade shall be changed after the report has been submitted” and (2) Article 3 which 

states that “Every member of the faculty shall enjoy academic freedom, which is 

the right of the professor to teach the subject of his specialization according to his 

best lights… nor shall any restraint be placed upon him in the choice of subjects for 

research and investigation.” 

The Dean must promote unity in his unit and must ensure that the dignity of every 

professor in his unit is respected.

[19]



As held by the Office of the Ombudsman-Mindanao, the Resolution of the 

Board of Regents is clearly an exercise of its sound discretion as the final arbiter of 

issues affecting the internal operations of the university and as interpreter of the 

policies of the school.

[20]



Finally, we agree with respondents’ position on the primacy of academic 

freedom in regard to higher institutions of learning. Dr. Daleon’s teaching style, 

validated by the action of the USP Board of Regents, is bolstered by the 

constitutional guarantee on academic freedom.

[21]

Academic freedom is two-tiered – 

that of the academic institution and the teacher’s. 

Institutional academic freedom includes the right of the school or college to 

decide for itself, its aims and objectives and the methods on how best to attain 

them, free from outside coercion or interference save possibly when the overriding 

public welfare calls for some restraint.

[22]

It encompasses the freedom to determine 

for itself on academic grounds: who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study.”

[23]

The right of the school to confirm 

and validate the teaching method of Dr. Daleon is at once apparent in the third 

freedom,i.e., “how it shall be taught.” 

Academic freedom also accords a faculty member the right to pursue his 

studies in his particular specialty.

[24]

It is defined as a right claimed by the accredited 

educator, as teacher and as investigator, to interpret his findings and to 

communicate his conclusions without being subjected to any interference, 

molestation, or penalty because these conclusions are unacceptable to some 

constituted authority within or beyond the institution.

[25]

As applied to the case at 

bar, academic freedom clothes Dr. Daleon with the widest latitude to innovate and 

experiment on the method of teaching which is most fitting to his students 

(graduate students at that), subject only to the rules and policies of the 

university. Considering that the Board of Regents, whose task is to lay down school 

rules and policies of the University of Southeastern Philippines, has validated his 

teaching style, we see no reason for petitioner to complain before us simply 

because he holds a contrary opinion on the matter. 

In our view, petitioner failed to establish that Dr. Daleon and the Board of 

Regents of the University of Southeastern Philippines acted in evident bad faith or 

with manifest partiality in the performance of their official duties. Hence, there is 

no basis to hold that the Office of the Ombudsman-Mindanao committed any grave 

abuse of discretion in exonerating respondents below from both administrative and 

criminal charges. The resolution of that Office is in order for it accords with the 

facts and the law. 

WHEREFORE, the instant petition is DISMISSED for lack of merit. The 

Resolution dated June 3, 1997, of the Office of the Ombudsman- Mindanao is 

AFFIRMED. 

SO ORDERED. 

Bellosillo, Acting C.J., (Chairman), Mendoza, and Corona, JJ., concur. 
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[1]

SEC. 3. Corrupt practices of public officers. – In addition to acts or omissions of 

public officers already penalized by existing law, the following shall constitute 

corrupt practices of any public officer and are hereby declared to be unlawful: 

(a) Persuading, inducing or influencing another public officer to perform an act 

constituting a violation of rules and regulations duly promulgated by 

competent authority or an offense in connection with the official duties of 

the latter, or allowing himself to be persuaded, induced, or influenced to 

commit such violation or offense. 

xxx 

(e) Causing any undue injury to any party, including the Government, or giving 

any private party any unwarranted benefits, advantage or preference in 

the discharge of his official, administrative or judicial functions through 

manifest partiality, evident bad faith or gross inexcusable negligence. This 

provision shall apply to officers and employees of offices or government 

corporations charged with the grant of licenses or permits or other 

concessions. 

xxx 

(j) Knowingly approving or granting any license, permit, privilege or benefit in favor of 

any person not qualified for or not legally entitled to such license, permit, privilege 

or advantage, or of a mere representative or dummy of one who is not so qualified 

or entitled. xxx 

[2]

Rollo, p. 184. 

[3]

Records, p. 8. 

Republic of the Philippines 

SUPREME COURT 

Manila 

SECOND DIVISION 

G.R. No. 161172 December 13, 2004 

NADINE ROSARIO M. MORALES, petitioner, 

vs. 

THE BOARD OF REGENTS OF THE UNIVERSITY OF THE PHILIPPINES, respondent. 





D E C I S I O N 





CHICO-NAZARIO, J.: 

"It is an accepted principle that schools of learning are given ample 

discretion to formulate rules and guidelines in the granting of honors for 

purposes of graduation. This is part of academic freedom. Within the 

parameters of these rules, it is within the competence of universities and 

colleges to determine who are entitled to the grant of honors among the 

graduating students. Its discretion on this academic matter may not be 

disturbed much less controlled by the courts unless there is grave abuse of 

discretion in its exercise."

1 

The Case 

Before Us is a Petition for Review on Certiorari of the Decision2 of the Court of Appeals3 dated 28 November 2003, reversing the 

05 September 2002 Order4 of the Regional Trial Court (RTC) of Quezon City, Branch 87. 

The pivotal issue from which this case arose is the interpretation and application of Article 410 of the University of the 

Philippines (UP) Code which provides: 

ART. 410. Students who complete their courses with the following absolute minimum weighted average grade shall 

be graduated with honors: 

Summa Cum Laude ………..… 1.20 

Magna Cum Laude …….………1.45 

Cum Laude ………………….….1.75 

Provided, that all the grades in all subjects prescribed in the curriculum, as well as subjects that qualify as electives, 

shall be included in the computation of the weighted average grade; provided further that in cases where the 

electives taken are more than those required in the program, the following procedure will be used in selecting the 

electives to be included in the computation of the weighted average grade: 
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(I) For students who did not shift programs, consider the required number of electives in 

chronological order. 

(II) For students who shifted from one program to another, the electives to be considered shall be 

selected according to the following order of priority: 

(1) Electives taken in the program where the student is graduating will be selected in 

chronological order. 

(2) Electives taken in the previous program and acceptable as electives in the second 

program will be selected in chronological order. 

(3) Prescribed courses taken in the previous program, but qualify as electives in the 

second program will be selected in chronological order.5 

The Facts 

In the school year 1997-1998, petitioner Nadine Rosario M. Morales transferred from the UP Manila campus, where she was 

taking up Speech Pathology, to UP Diliman and enrolled in the European Languages undergraduate program under the College of 

Arts and Letters. Said program has three curricula, namely, Plan A, Plan B, and Plan C. Upon the petitioner’s transfer, she chose 

the Plan A curriculum and elected French as her major and German as her minor. Under the Plan A curriculum, the student is 

required to complete 141 units worth of subjects in the University, 27 of which should be electives in his or her minor field of 

study. 

During the first semester of school year 1997-1998, the petitioner enrolled in the subjects German 10 and German 11 where she 

obtained the grades of 1.0 in both subjects. At the start of the second semester, however, the petitioner changed her language 

minor from German to Spanish, while maintaining French as her major. 

By the end of the first semester of school year 1999-2000, the petitioner was included in the list of candidates for graduation 

"with probable honors" issued by the College of Arts and Letters of UP Diliman. The inclusion of the petitioner in the said list was 

based on the computation made by the College of Arts and Letters of the petitioner’s General Weighted Average (GWA) inclusive 

of her grades of 1.0 in German 10 and 11. According to the college’s computation, the petitioner had a GWA of 1.725, clearly 

above the minimum weighted average grade6 for conferment of cum laude honors.7 Petitioner obtained an average of 1.708 for 

her remaining subjects in her final semester in the University, bringing her GWA to 1.729, which is definitely higher than the 1.75 

average grade required for cum laude honors. 

During the assessment for graduation though, the petitioner was not granted cum laude honors because her grades of 1.0 in the 

subjects German 10 and 11, which she took when her minor was still German, were excluded in the computation of her GWA, 

thus bringing her GWA to 1.760, which is lower than the minimum weighted average grade required for the conferment of cum 

laude honors. 

Prof. Edwin Thaddeus L. Bautista, Chair of the Department of European Languages, explained that a student following the Plan A 

curriculum is required to major in one European language other than Spanish, and minor in another or any of the disciplines 

allowed under the curriculum. In petitioner’s case, her major is French and her minor is Spanish, thus, German does not fit into 

her curriculum. Furthermore, the Plan A curriculum does not allow for free electives. Electives under said curriculum must be 

major language electives, which, in the case of petitioner, must have been taken from French courses in either literature or 

translation. German 10 and 11, being basic language courses, do not fall under electives as contemplated in the Plan A 

curriculum. 

Maintaining that the college’s manner of computing her grades was erroneous, the petitioner wrote Dr. Ofelia Silapan, College 

Secretary of the College of Arts and Letters, on 06 April 2000, requesting that her German language subjects (i.e., German 10 and 

11) be included in the computation of her GWA, it appearing that such had been done in connection with the inclusion of her 

name in the list of those graduating "with probable honors." Said letter was followed-up by another letter signed by petitioner’s 

father, and addressed to Dr. Elena L. Samonte, University Registrar, on 08 April 2000, explaining why petitioner’s German 10 and 

11 grades should be included in the computation of her GWA. 

These letters were taken up on a no-name basis during the 68th meeting of the University Council on 10 April 2000 upon the 

University Registrar’s endorsement. After deliberating on the matter, the University Council, by a vote of 207 in favor and 4 

against, affirmed the recommendation of the European Languages Department and the College of Arts and Letters of not 

awarding the cum laude honors to the petitioner. 

In view of the adverse decision of the University Council, the petitioner, together with her parents, wrote UP President Francisco 

A. Nemenzo, on 18 April 2000, asking that the merits of petitioner’s case be reviewed and, if deemed appropriate, the same be 

elevated to the UP Board of Regents in order to correct the error in the computation of the petitioner’s GWA. 

At the 1142nd meeting of the Board of Regents held on 26 May 2000, petitioner’s appeal was thus discussed, and it was resolved 

that said appeal be returned to the University Council for further consideration, with full disclosure of who is involved in the 

matter. 

Petitioner’s case was then again considered by the University Council during its 69th meeting held on 21 June 2000. After much 

deliberation, the University Council, by a vote of 99 for, 12 against, and 6 abstentions, resolved to reaffirm its earlier decision of 

10 April 2000 denying the award of cum laude honors to petitioner. 

Upon the denial of the appeal, petitioner’s parents, on petitioner’s behalf and for themselves, submitted a Notice of Appeal 

dated 27 June 2000 to the Board of Regents through President Nemenzo and, subsequently, an Appeal Memorandum and 

Supplemental Memorandum dated 24 and 30 August 2000, respectively. The appeal was taken up during the 1144th meeting of 

the Board of Regents held on 31 August 2000. After a thorough discussion on the proper interpretation and application of Article 

410 of the UP Code, the Board of Regents, by a vote of 9 against 2, elected to deny the appeal. Petitioner’s parents thereafter 

filed a Motion for Reconsideration, but the same was also denied. 

Assailing the decision of the UP Board of Regents as erroneous, petitioner, on 21 March 2001, brought a petition 

for certiorari and mandamus before the RTC, which resolved the case in her favor under Order of 05 September 2002. According 

38 



to the said Order, the UP Board of Regents gravely abused its discretion in the improper application of its academic discretion in 

interpreting Article 410 of the UP Code. The lower court, hence, required the respondent UP Board of Regents to re-compute 

petitioner’s grades by including her grades in German 10 and 11 and to confer upon petitioner cum laude honors. The 

respondent filed a Motion for Reconsideration on 07 October 2002, which was subsequently denied by the lower court. Upon 

said denial, the respondent appealed the RTC’s Order to the Court of Appeals by filing a Notice of Appeal dated 14 February 

2003. 

The petitioner filed a Motion to Dismiss the appeal on 24 April 2003, advancing that the Court of Appeals had no jurisdiction to 

take cognizance of the appeal, inasmuch as it raised only questions of law. Said argument was reiterated in petitioner’s 

Memorandum, together with the position that the lower court was correct to find that respondent had gravely abused its 

discretion in arbitrarily excluding petitioner’s grades in German 10 and 11 from the computation of her GWA. 

The respondent, for its part, contended that the lower court failed to take into consideration the interpretation of the pertinent 

provision of the UP Code arrived at by the University Council during its deliberations. It instead, substituted its own 

interpretation in violation of the academic freedom of UP as an institution of higher learning. 

Noting the identity of the arguments raised by petitioner in both her Motion to Dismiss and Memorandum, the Court of Appeals, 

in a resolution, deemed the case submitted for decision. In deciding the appeal, the appellate court initially determined whether 

only questions of law are involved in the case. Eventually, the appellate court declared that an analysis of the facts of the case is 

indispensable. According to the Court of Appeals: 

To resolve these issues, an incursion or investigation of the facts attending the case of the petitioner-appellee is 

indispensable. The Court must sift through the contrasting evidence submitted to determine the specific situation 

of appellee’s academic standing, and the chronology of appellee’s scholastic progress, her grades and scholastic 

average, as well as what particular rules were used or misused by the Respondent Board, and by the lower court, in 

coming up with its respective decisions. The Court is called upon to make a calibration and resolution of all these 

elements, and to determine the existence and relevancy [sic] of specific surrounding circumstances, its relation to 

each other and to the whole and the probabilities of the situation. 

This is not a simple matter of determining what the [sic] law is applicable on a given or specific set of facts. Indeed, 

the facts itself [sic] must be determined and reviewed, before a legal adjudication could be made. 

To be sure, questions of law are attendant in the instant appeal, but to resolve the same, a review and 

determination of [the] facts, based on evidence and matters on record, is necessary before such issues could be 

resolved. The Court, therefore, as a legal reviewer of issues of fact and law, is competent, and legally empowered, 

to take cognizance of and resolve the instant appeal.8 

Having resolved the issue of jurisdiction, the Court of Appeals went on to determine whether the lower court erred in not finding 

that academic freedom should apply in the instant case. According to the appellate court, the RTC’s Order involved an intrusion 

on the discretion and authority of the UP Board of Regents in the matter of whether or not to confer academic honors upon the 

petitioner. The Court of Appeals stated that the lower court violated UP’s constitutionally protected right to academic freedom 

when it substituted its own interpretation of the internal rules and regulations of the University for that of the UP Board of 

Regents, and applied the same to the petitioner’s case. The appellate court further made a determination that respondent is not 

guilty of grave abuse of discretion in deciding not to confer academic honors upon the petitioner, inasmuch as respondent 

proceeded fairly in reaching its decision, giving the petitioner and her parents ample opportunity to present their case. 

Accordingly, on 28 November 2003, the Court of Appeals issued a decision granting the UP Board of Regents’ appeal: 

The Order, dated September 5, 2002 of the Regional Trial Court of Quezon City, Branch 87 is hereby SET ASIDE. In 

lieu thereof, judgment is hereby rendered DISMISSING the petition for certiorari and mandamus filed by petitioner-

appellee Nadine Rosario M. Morales.9 

Claiming that the Court of Appeals committed grave and reversible errors in issuing its 28 November 2003 decision, petitioner 

filed before this Court a Petition for Review on Certiorari, raising the following assignment of errors:10 

I 

The Court of Appeals had no jurisdiction over respondent’s appeal of the RTC’s Order (the CA Appeal) because the 

essential facts here were never in dispute, this case involves purely questions of law. 

II 

The RTC correctly required respondent to confer cum laude honors on petitioner because respondent gravely 

abused its discretion in refusing to comply with Article 410 of the UP Code (which respondent itself issued) and in 

arbitrarily excluding petitioner’s grades in German 10 and 11 from the computation of her GWA. The Court of 

Appeals therefore gravely erred in reversing the RTC’s Order. 

According to the petitioner, it was erroneous for the appellate court to assume jurisdiction over respondent’s appeal of the RTC 

Order as said appeal involved purely questions of law, and that respondents should have challenged said Order directly with the 

Supreme Court through a Petition for Review on Certiorari and not before the Court of Appeals through a Notice of Appeal. The 

petitioner further argues that it was error for the Court of Appeals to rule that respondent’s refusal to interpret and apply Article 

410 of the UP Code in order to confer cum laude honors to petitioner did not constitute grave abuse of discretion. Lastly, 

petitioner advances that the appellate court mischaracterized this case as one involving academic freedom, thus condoning 

respondent’s alleged injustice to petitioner. 

Ruling of the Court 

First, we shall endeavor to dispose of the issue of jurisdiction. 

Petitioner submits that this case involves only the interpretation of a rule (i.e., Article 410 of the UP Code) and the determination 

of whether the subjects German 10 and 11 can be considered as "qualified electives" under the assailed rule in relation to 

petitioner’s situation. According to petitioner, the facts of the case have never been in dispute. Both petitioner and respondent 
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have presented the same pieces of evidence, albeit of course, their respective interpretations and positions on the legal effects 

of their common evidence are different. Petitioner also points out that the total absence of questions of fact is precisely the 

reason why the RTC did not require, and the parties themselves did not demand, an evidentiary hearing for the case before the 

lower court. 

We agree with petitioner that respondent’s appeal to the appellate court raises only questions of law. There is a question of law 

when the issue does not call for an examination of the probative value of evidence presented, the truth or falsehood of facts 

being admitted and the doubt concerns the correct application of law and jurisprudence on the matter.11 On the other hand, 

there is a question of fact when the doubt or controversy arises as to the truth or falsity of the alleged facts. When there is no 

dispute as to fact, the question of whether or not the conclusion drawn therefrom is correct is a question of law.12 

Contrary to what the Court of Appeals postulates, the resolution of the issues presented by respondent UP Board of Regents 

does not necessitate an incursion of the facts attending the case. Whether the lower court erred in finding that respondent 

gravely abused its discretion in interpreting and applying the provisions of the UP Code on the case of petitioner is a question of 

law, the determination of which calls for the analysis of the proper application of law and jurisprudence. While the Court of 

Appeals is correct in saying that in order to resolve the issues raised by the parties, the court must consider all the facts and 

evidence presented in the case, it does not, however, rule on the truth or falsity of such facts, based on the evidence and matters 

on record. It must be stressed that the facts were admitted by both parties. Therefore, any conclusion based on these facts 

would not involve a calibration of the probative value of such pieces of evidence, but would be limited to an inquiry of whether 

the law was properly applied given the state of facts of the case. 

It is thus evident that the controversy centered on, and the doubt arose with respect to, the correct interpretation and 

application of Rule 410 of the UP Code in relation to petitioner’s situation and not as to any fact or evidence advanced by the 

parties. And since the appeal brought by respondent UP Board of Regents before the Court of Appeals raises only questions of 

law, the proper mode of appeal is by way of a petition for certiorari under Rule 45.13 Therefore, the appellate court did not have 

jurisdiction to take cognizance of and to resolve respondent’s appeal. 

The above conclusion, however, will not deter this Court from proceeding with the judicial determination of the basic legal issues 

herein. We must bear in mind that procedural rules are intended to ensure the proper administration of law and justice. The 

rules of procedure ought not to be applied in a very rigid, technical sense, for they are adopted to help secure, not override, 

substantial justice.14 A deviation from its rigid enforcement may thus be allowed to attain its prime objective, for after all, the 

dispensation of justice is the core reason for the existence of courts.15 Noting that this case involves the exercise of a 

fundamental right - academic freedom no less - of the State University, and that the petitioner has, in any event, raised before us 

the legal question of whether the RTC correctly required respondent to confer cum laude honors on the petitioner because of 

respondent’s alleged grave abuse of discretion, for pragmatic reasons and consideration of justice and equity, the Court must go 

on to resolve the second assignment of error. 

As enunciated by this Court in the case of University of San Carlos v. Court of Appeals,16 the discretion of schools of learning to 

formulate rules and guidelines in the granting of honors for purposes of graduation forms part of academic freedom. And such 

discretion may not be disturbed much less controlled by the courts, unless there is grave abuse of discretion in its exercise. 

Therefore, absent any showing of grave abuse of discretion, the courts may not disturb the University’s decision not to confer 

honors to petitioner. 

"Grave abuse of discretion implies such capricious and whimsical exercise of judgment as is equivalent to lack of jurisdiction, or in 

other words, where the power is exercised in an arbitrary or despotic manner by reason of passion or personal hostility, and it 

must be so patent and gross as to amount to an evasion of positive duty or to a virtual refusal to perform the duty enjoined or to 

act at all in contemplation of law."17 

A judicious review of the records will show that the respondent proceeded fairly in evaluating petitioner’s situation, giving her 

and her parents ample opportunity to present their side on different occasions and before different fora,i.e., the Department of 

European Languages, the College of Arts and Letters, the University Council and finally, the Board of Regents. Contrary to the trial 

court’s findings, there is no showing that respondent acted arbitrarily or capriciously in interpreting Article 410 of the UP Code 

and consequently not conferring academic honors on petitioner. 

For clarity, Article 410 of the UP Code is again quoted hereunder: 

ART. 410. Students who complete their courses with the following absolute minimum weighted average grade shall 

be graduated with honors: 

Summa Cum Laude ……….. 1.20 

Magna Cum Laude ………… 1.45 

Cum Laude ……………….... 1.75 

Provided, that all the grades in all subjects prescribed in the curriculum, as well as subjects that qualify as electives, 

shall be included in the computation of the weighted average grade; provided further that in cases where the 

electives taken are more than those required in the program, the following procedure will be used in selecting the 

electives to be included in the computation of the weighted average grade: 

(I) For students who did not shift programs, consider the required number of electives in chronological order. 

(II) For students who shifted from one program to another, the electives to be considered shall be selected 

according to the following order of priority: 

(1) Electives taken in the program where the student is graduating will be selected in chronological 

order. 

(2) Electives taken in the previous program and acceptable as electives in the second program will be 

selected in chronological order. 
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(3) Prescribed courses taken in the previous program, but qualify as electives in the second program 

will be selected in chronological order.18 

As can be seen from the minutes of the meetings of the University Council and the Board of Regents, petitioner’s case was 

subjected to an exhaustive and judicious deliberation. During the 68th Meeting of the University Council, where petitioner’s case 

was first submitted to the body for discussion on a no-name basis, a member raised the issue of whether German 10 and 11 

could be counted as electives in the program of petitioner, to which the University Registrar replied that the student’s program is 

European Languages, major in French, minor in Spanish under which German 10 and 11 are not required in the checklist; neither 

can these subjects be considered electives as said electives should be non-language electives. Since the student chose Spanish as 

her minor language, German 10 and 11 are excess subjects.19 Another member argued that if the student had satisfied all the 

requirements in the curriculum, then German 10 and 11 should be included in the computation of the GWA since the student 

had good grades.20 To this, Dean Josefina Agravante of the College of Arts and Letters replied that while they empathize with the 

student and her parents, this same rule had been applied in the past, and if the student would be allowed to graduate with 

honors, she (Dean Agravante) will be forced to recommend the same for the other students who were denied the same request 

in the past.21 At the 1142nd Meeting of the Board of Regents, both positions of the petitioner and the University Council on the 

proper interpretation of Article 410 of the UP Code were presented before the Board and an agreement was reached among the 

members to return petitioner’s appeal to the University Council for further consideration, with full disclosure of who is involved 

in the matter. 

Upon the appeal’s return to the University Council, the issue of whether the University rule allows for excess electives more than 

those required by the program was raised. Prof. Cao22 answered this query by pointing to Section 2 of Article 41023 which 

provides for the manner of selecting which electives shall be considered. Since the rule provides for an order of priority, it is clear 

that not all electives taken by a student may be included in the computation of the GWA. Dean Yu,24 on the other hand, pointed 

out that the more basic issue is whether German 10 and 11 can be considered as electives under petitioner’s curriculum within 

the contemplation of the assailed rule. Dean Yu further stated that the determination of which subjects will qualify as electives is 

best left to the Department of European Languages and the student’s curriculum. To this issue, Prof. Bautista, Chair of the 

Department of European Languages, replied that this matter had been taken up again at the Department level and they stood by 

their decision that in the Plan A of the BA European Languages program, there is a major and a minor language. There are no free 

electives and for the minor language, subjects that fall under the same language were the ones counted. In the case of Ms. 

Morales, she initially thought that she would minor in German so she took German 10 and 11 during her first semester in UP 

Diliman, but eventually, she changed her minor to Spanish. He said that the Advising Committee of the Department allows a 

student to change his major or minor, but courses which had been previously taken before the shifting of major or minor are not 

counted as part of the courses with credit in the curriculum. As to the interpretation of the rules, Dean Tabunda25 said that it is a 

matter of course that the traditional interpretation of the Department be taken. And the Department made it clear that a free 

elective is different from a course taken as a minor. With respect to the question of what interpretation should prevail, she (Dean 

Tabunda) believed that the traditional interpretation must be taken into account.26 

In trying to get into the heart of the issue, the Board of Regents, at its 1144th Meeting, went into an examination of Rule 

410.27 Regent Hernandez28 considers the rule as referring to the computation of the GWA, not only with respect to the subjects 

prescribed in the curriculum, but also takes into account all subjects that qualify as electives. Thus, those electives may not only 

be part of the Plan A curriculum but are part of the program. On the contrary, Vice President Diokno29 said that the 

understanding of the Department and the University Council is that subjects that qualify as electives must be in the curriculum. 

Otherwise, the student can take anything they want. Vice President Diokno stated further that in cases where there are free 

electives, the electives are applied chronologically. Moreover, the Plan A curriculum, incidentally, does not allow free electives, 

therefore, there was nothing to put in chronologically. This has always been the practice of the Department which is being 

supported by the College Assembly and the University Council.30 

Further discussing the matter, Regent Hernandez requested for an interpretation of Article 41031 on the issue of whether or not 

the German subjects which are supposedly electives should be included in the computation of the petitioner’s GWA. Atty. 

Azura,32 University General Counsel, explained that the words "subjects that qualify as electives" must be read in conjunction 

with the immediately preceding qualifying phrase "in the curriculum." Where the first conjunctive part contains the descriptive 

phrase/modifier "in the curriculum," so too must the second conjunctive part be subject to the same modifier. Thus, "subjects 

that qualify as electives" is modified by the words "in the curriculum." In other words, in the computation of the GWA, the grades 

of subjects prescribed in the curriculum and the grades of subjects that qualify as electives in the curriculum are included. Seen in 

this light, the view that German 10 and 11 must be considered in the computation of petitioner’s GWA, being electives in the 

European Languages undergraduate program, is incorrect. The word program in Article 41033 must be interpreted in the context 

of a particular curriculum. A student fulfills the requirements of a program by following a certain curriculum. Atty. Azura said that 

the University Council, in excluding German 10 and 11 from the computation of petitioner’s GWA, effectively ruled that these 

subjects do not qualify as electives in the course curriculum for a degree in BA European Languages, major in French, minor in 

Spanish.34 

In deliberating on the Motion for Reconsideration submitted by petitioner, the Board of Regents, during its 1147thMeeting, 

reviewed the interpretation of petitioner’s curriculum. University General Counsel, Prof. Marvic Leonen, explained that the 

interpretation of the required subjects or allowable electives in the curriculum must be taken in the context of the entire 

courses. A student in Plan A is required to take: 

Minor Language 12/Elective.b 

Minor Language 13/Elective.b 

Minor Language 20/Elective.b 

Minor Language 21/Elective.b 

Minor Language 30/Elective.b 

Minor Language 40/Elective.b 

Minor Language 31/Elective.b 
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The numbered sequencing of the courses therefore clearly implies that if German 10 and 11 would be equivalent to Minor 

Language 10 and 11, then German 12, 13, 20, 21, 30, 40, 31 should have been taken by the student. The pattern would be 

different if the student took up Spanish. This is so because there are no Spanish 12, 13, and 21 offered. This also explains why 

footnote "b" that uniformly qualifies the quoted entries states: 

(b) Courses in English, Comparative Literature, Creative Writing, Filipino, Panitikan ng Pilipinas, Speech, Theater 

Arts, Art Studies, Social Science, Philosophy, Music, Fine Arts, Education, Mass Communication or Tourism. As 

minor discipline, these non-language electives must be taken only in one department provided that the 

prerequisites has/have been satisfied. For those taking Spanish as minor, the following are recommended: Spanish 

3, 20, 30, 31, 40, 60, 80, 100 and 105.35 

The first two sentences in the footnote could not refer to "minor language." The last sentence, on the other hand, could not refer 

to the entry "elective." There is nothing in the footnote that could be read to imply that the "electives" could be language 

courses other than those enumerated in the footnote’s first sentence. Petitioner argues that German 10 and 11 should be 

appreciated as the minor languages 10 and 11 required. And that the Spanish subjects should be taken as the "elective" subjects 

in the curriculum. The difficulty with this position is that the description of "elective" is very clear and leaves no further room for 

interpretation. For purposes of graduation and for honors, petitioner has to abide by the requirements of the curriculum. 

Petitioner’s decision to shift her minor language caused the exclusion of her grades in German 10 and 11 in the computation of 

her GWA. 

It must be stressed that it is the policy of the University to thoroughly evaluate all candidates for graduation with honors to 

ensure that students do not earn extra credits in order to increase their GWA. A perusal of petitioner’s official transcript of 

records36 will show that the subjects German 10 and 11 are in excess of the requirements of the program (i.e., 141 units, 27 of 

which are electives in the minor field of study), to illustrate: 

Subjects Number of 

Units Earned 

General Education Subjects (i.e. common 

subjects for BA programs and required subjects 

under the BA European Languages program) 

69 

French (major) 45 

Spanish (minor) 27 

German 6 

Total Units 147 

The fact that the UP Board of Regents chose to accept the interpretation of Article 410 of the UP Code as construed by the 

University Council based on its time-honored interpretation and application of said rule, after the latter has deliberated on the 

matter twice, vis-à-vis petitioner’s interpretation, is not tantamount to a whimsical exercise of judgment on the part of the 

respondent. It is not grave abuse of discretion on the part of the UP Board of Regents to uphold the decisions of the Department 

of European Languages, the College of Arts and Letters and the University Council, when said decisions were reached after a 

thorough discussion of the merits of petitioner’s case in relation to the established interpretation and analysis of its very own 

internal rules. 

In the case of University of the Philippines v. Ayson,37 UP has been likened to an administrative agency whose findings must be 

accorded respect within its areas of competence. Well-settled is the principle that by reason of the special knowledge and 

expertise of administrative agencies over matters falling under their jurisdiction, they are in a better position to pass judgment 

thereon; thus, their findings of fact in that regard are generally accorded great respect, if not finality, by the 

courts.38 Accordingly, the conclusion arrived at by the UP Board of Regents that petitioner’s grades in German 10 and 11 should 

not be included in computing her GWA must be respected and given finality, the interpretation and application of Article 410 of 

the UP Code being within the competence and expertise of the Department of European Languages, the College of Arts and 

Letters and the University Council to make. 

Therefore, it was error on the part of the lower court to rule that respondent’s discretion has been gravely abused, thus justifying 

the substitution of judicial discretion in the interpretation of Article 410 of the UP Code. The decision of the lower court in 

substituting its own interpretation of the University’s internal rules for that of the respondent UP Board of Regents, is an 

intrusion into the constitutionally protected right of the University to academic freedom. 

Sec. 5 (2), Article XIV of the Constitution provides that "[a]cademic freedom shall be enjoyed in all institutions of higher learning." 

Academic freedom accords an institution of higher learning the right to decide for itself its aims and objectives and how best to 

attain them. This constitutional provision is not to be construed in a niggardly manner or in a grudging fashion.39 Certainly, the 

wide sphere of autonomy given to universities in the exercise of academic freedom extends to the right to confer academic 

honors. Thus, exercise of academic freedom grants the University the exclusive discretion to determine to whom among its 

graduates it shall confer academic recognition, based on its established standards. And the courts may not interfere with such 

exercise of discretion unless there is a clear showing that the University has arbitrarily and capriciously exercised its judgment. 

Unlike the UP Board of Regents that has the competence and expertise in granting honors to graduating students of the 

University, courts do not have the competence to constitute themselves as an Honor’s Committee and substitute their judgment 

for that of the University officials. 

Therefore, for failure to establish that the respondent committed grave abuse of discretion in not conferring cum laude honors to 

petitioner, the lower court erred in mandating that petitioner’s grades be re-computed including her marks in German 10 and 11 

and to confer upon petitioner academic honors. 

WHEREFORE, the petition is DENIED. The Decision of the UP Board of Regents on 31 August 2000 denying the appeal of the 

petitioner is AFFIRMED. The Order of the Regional Trial Court dated 05 September 2002 is REVERSED and SET ASIDE. No costs. 

SO ORDERED. 

Puno, (Chairman), Austria-Martinez, Callejo, Sr., and Tinga, JJ., concur. 
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D E C I S I O N 



GARCIA, J.: 









By this petition for review on certiorari, petitioners University of San Agustin 

Employees’ Union-FFW (Union) and its officers seek to reverse and set aside the 

Partially Amended Decision

[1]

of the Court of Appeals (CA) dated August 23, 2005 

in CA-G.R.SP No. 85317, reversing the Decision and Resolution of the Secretary of 

Labor and Employment (SOLE) dated April 6, 2004 and May 24, 2004, respectively. 

The assailed CA decision declared the strike conducted by the petitioner Union, 

illegal, and consequently, the co-petitioner union officers were deemed to have lost 

their employment status. It further vacated the SOLE’s resolution of the economic 

issues involved in the case and directed the parties to resort to voluntary arbitration 

in accordance with the grievance machinery as embodied in their existing collective 

bargaining agreement (CBA). 



The facts: 



Respondent University of San Agustin (University) is a non-stock, non-profit 

educational institution which offers both basic and higher education 

courses. Petitioner Union is the duly recognized collective bargaining unit for 
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teaching and non-teaching rank-and-file personnel of the University while the other 

individual petitioners are its officers. 



On July 27, 2000, the parties entered into a 5-year CBA

[2]

which, among other 

things, provided that the economic provisions thereof shall have a period of three 

(3) years or up to 2003. Complementary to said provisions is Section 3 of Article VIII 

of the CBA providing for salary increases for School Years (SY) 2000-2003, such 

increase to take the form of either a lump sum or a percentage of the tuition 

incremental proceeds (TIP). 



The CBA contained a “no strike, no lockout” clause and a grievance machinery 

procedure to resolve management-labor disputes, including a voluntary arbitration 

mechanism should the grievance committee fail to satisfactorily settle such 

disputes. 



Pursuant to the CBA, the parties commenced negotiations for the economic 

provisions for the remaining two years, i.e., SY2003-2004 and SY2004-2005. During 

the negotiations, the parties could not agree on the manner of computing the TIP, 

thus the need to undergo preventive mediation proceedings before the National 

Conciliation and Mediation Board (NCMB), Iloilo City. 



The impasse respecting the computation of TIP was not resolved. This 

development prompted the Union to declare a bargaining deadlock grounded on 

the parties’ failure to arrive at a mutually acceptable position on the manner of 

computing the seventy percent (70%) of the net TIP to be allotted for salary and 

other benefits for SY2003-2004 and SY2004-2005. 



Thereafter, the Union filed a Notice of Strike before the NCMB which was 

expectedly opposed by the University in a Motion to Strike Out Notice of Strike and 

to Refer the Dispute to Voluntary Arbitration,

[3]

invoking the “No strike, no lockout” 

clause

[4]

of the parties’ CBA. The NCMB, however, failed to resolve the University’s 

motion. 



The parties then made a joint request for the SOLE to assume jurisdiction 

over the dispute. The labor dispute was docketed as OS-AJ-0032-2003. 

On September 18, 2003, an Assumption of Jurisdiction Order

[5]

(AJO) was issued by 

the SOLE, thus: 

WHEREFORE, this Office hereby ASSUMES JURISDICTION over 

the labor dispute at the UNIVERSITY OF SAN AGUSTIN, pursuant 

to Article 263(g) of the Labor Code, as amended. 



ACCORDINGLY, any strike or lockout whether actual or 

intended, is hereby strictly enjoined and the parties are 

directed to cease and desist from committing any act that might 

exacerbate the situation. 
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Finally, to expedite resolution of the dispute, the parties 

are directed to submit their respective position papers and 

evidence to this Office within TEN (10) calendar days from receipt 

hereof, with proof of service to the other party. REPLY thereto 

shall be submitted with proof of service to the other party, within 

five (5) calendar days from receipt of the other party’s POSITION 

PAPER. 



On September 19, 2003, the Union staged a strike. At 6:45 a.m. of the same 

day, Sheriffs Francisco L. Reyes and Rocky M. Francisco had arrived 

at San Agustin University to serve the AJO on the Union. At the main entrance of 

the University, the sheriffs saw some elements of the Union at the early stages of 

the strike. There they met Merlyn Jara, the Union’s vice president, upon whom the 

sheriffs tried to serve the AJO, but who, after reading it, refused to receive the 

same, citing Union Board Resolution No. 3 naming the union president as the only 

person authorized to do so. The sheriffs explained to Ms. Jara that even if she 

refused to acknowledge receipt of the AJO, the same would be considered 

served. Sheriff Reyes further informed the Union that once the sheriffs post the 

AJO, it would be considered received by the Union.

[6]





At approximately 8:45 a.m., the sheriffs posted copies of the AJO at the main 

gate of San Agustin University, at the main entrance of its buildings and at 

the Union’s office inside the campus. At 9:20 a.m., the sheriffs served the AJO on 

the University. 



Notwithstanding the sheriffs’ advice as to the legal implication of the Union’s 

refusal to be served with the AJO, the Union went ahead with the strike. 



At around 5:25 p.m., the Union president arrived at the respondent University’s 

premises and received the AJO from the sheriffs. 



On September 24, 2003, the University filed a Petition to Declare Illegal Strike 

and Loss of Employment Status

[7]

at the National Labor Relations Commission (NLRC) 

Sub-regional Arbitration Branch No. VI in Iloilo City. The case was docketed as NLRC 

SRAB Case No. 06-09-50370-03, which the University later on requested to be 

consolidated with OS-AJ-0032-2003 pending before the SOLE. The motion for 

consolidation was granted by the Labor Arbiter in an Order dated November 7, 

2003.

[8]





On April 6, 2004, the SOLE rendered a Decision

[9]

resolving the 

various economic issues over which the parties had a deadlock in the collective 

bargaining, including the issue of legality/illegality of the September 19, 2003 strike. 

Dispositively, the decision reads: 



WHEREFORE, the parties are hereby directed to conclude 

a memorandum of agreement embodying the foregoing 
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dispositions to be appended to the current CBA. The petition to 

declare the strike illegal is hereby DISMISSED for want of legal 

and factual basis. Consequently, there is no basis whatsoever to 

declare loss of employment status on the part of any of the 

striking union members. 



SO ORDERED. 





The University moved for a reconsideration of the said decision but its motion 

was denied by the SOLE in a Resolution

[10]

of May 24, 2004. 



In time, the University elevated the matter to the CA by way of a petition 

for certiorari, thereat docketed as CA-G.R. SP No. 85317. 



On March 4, 2005, the CA rendered a Decision

[11]

partially granting the 

University’s petition. While the CA affirmed the rest of the SOLE’s decision on the 

economic issues, particularly the formula to be used in computing the share of the 

employees in the tuition fee increase for Academic Year 2003-2004, it, however, 

reversed the SOLE’s ruling as to the legality of the September 19, 2003 strike, to 

wit: 



WHEREFORE, the foregoing premises considered, the 

petition is hereby partially GRANTED. The assailed Decision of the 

public respondent SOLE is hereby MODIFIED to the effect that the 

strike held by the [petitioners] on September 19, 2003 is 

illegal. Hence, the union officers are deemed to have lost their 

employment status. 



The assailed Decision however, is AFFIRMED in all other 

respects. 



SO ORDERED. (Word in bracket added). 





Both parties filed their respective motions for partial reconsideration of the 

aforestated decision, the University excepting from the CA’s decision insofar as the 

latter affirmed the SOLE’s resolution of the economic issues. On the other hand, 

the Union sought reconsideration of the CA’s finding of illegality of the September 

19, 2003 strike. 



In the meantime, on April 7, 2005, the University served notices of termination 

to the union officers who were declared by the CA as deemed to have lost their 

employment status. 
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On the same day – April 7, 2005 – in response to the University’s action, 

the Union filed with the NCMB a second notice of strike, this time on ground of 

alleged union busting. 



On April 22, 2005, the parties again took initial steps to negotiate the new CBA 

but said attempts proved futile. Hence, on April 25, 2005, the Union went on strike. 

In reaction, the University notified the Union that it was pulling out of the 

negotiations because of the strike. 



On August 23, 2005, the CA, acting on the parties’ respective motions for 

reconsideration, promulgated the herein challenged Partially Amended 

Decision.

[12]

Finding merit in the respondent University’s motion for partial 

reconsideration, the CA ruled that the SOLE abused its discretion in resolving the 

economic issues on the ground that said issues were proper subject of the 

grievance machinery as embodied in the parties’ CBA. Consequently, the CA 

directed the parties to refer the economic issues of the CBA to voluntary 

arbitration. The CA, however, stood firm in its finding that the strike conducted by 

the petitioner Union was illegal and its officers were deemed to have lost their 

employment status. Dispositively, the decision reads: 



WHEREFORE, in view of all the foregoing premises, an 

amended judgment is hereby rendered by us GRANTING the 

petition for certiorari,SETTING ASIDE our original decision in this 

case which was promulgated on March 4, 2005, SETTING 

ASIDE also the Decision rendered by the public respondent SOLE 

on April 6, 2004 and DECLARING the strike held on September 19, 

2003 by the [petitioner] Union as ILLEGAL. The union officers are 

therefore deemed to have lost their employment status. 



The parties are hereby DIRECTED to refer the economic 

issues of the CBA to VOLUNTARY ARBITRATION, where the 

computation and determination of the TIP shall be in the manner 

directed in the body of this Decision. 



SO ORDERED. 



On September 20, 2005, the Union and its dismissed officers filed the instant 

petition raising the following basic issues: 



I 



THE HONORABLE COURT OF APPEALS GRAVELY ERRED AND 

COMMITTED GRAVE ABUSE OF DISCRETION IN DECLARING 
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ILLEGAL THE STRIKE OF THE PETITIONERS ON SEPTEMBER 19, 

2003 AND IN DECLARING THE UNION OFFICERS AS DEEMED TO 

HAVE LOST THEIR EMPLOYMENT STATUS FOR THE ALLEGED 

FAILURE OF THE PETITIONERS TO IMMEDIATELY RETURN TO 

THEIR WORK WHEN THE ASSUMPTION OF JURISDICTION ORDER 

WAS DEEMED SERVED UPON THEM BY THE DOLE SHERIFFS AS OF 

8:45 IN THE MORNING OF THAT DATE, WHEN, IN CASES WHERE 

THE STRIKE HAS ALREADY COMMENCED, THE SECRETARY OF 

LABOR AND EMPLOYMENT (SOLE) ALWAYS GIVES TWENTY-FOUR 

HOURS TO THE STRIKING WORKERS WITHIN WHICH TO RETURN 

TO WORK, AND TAKING INTO CONSIDERATION THE TOTALITY OF 

THE CONDUCT OF THE STRIKERS, AS WHAT THE SOLE HAD DONE, 

THE PETITIONERS HAVE NOT MANIFESTED NAKED DISPLAY OF 

RECALCITRANCE NOR SHOWN BAD FAITH TO THE RESPONDENT 

UNIVERSITY. 



II 



THE HONORABLE COURT OF APPEALS GRAVELY ERRED AND 

COMMITTED GRAVE ABUSE OF DISCRETION IN DIRECTING TO 

REFER THE ECONOMIC ISSUES OF THE LABOR DISPUTE TO 

VOLUNTARY ARBITRATION WHEN IT IS SETTLED BY 

JURISPRUDENCE THAT “THE LABOR SECRETARY’S AUTHORITY TO 

ASSUME JURISDICTION OVER A LABOR DISPUTE MUST INCLUDE 

AND EXTEND TO ALL QUESTIONS AND CONTROVERSIES ARISING 

THEREFROM, EVEN INCLUDING CASES OVER WHICH THE LABOR 

ARBITER HAS EXCLUSIVE JURISDICTION.” 





Prefatorily, we restate the time-honored principle that in petitions for 

review under Rule 45 of the Rules of Court, only questions of law may be raised. It is 

not our function to analyze or weigh all over again evidence already considered in 

the proceedings below, our jurisdiction being limited to reviewing only errors of law 

that may have been committed by the lower court.

[13]

The resolution of factual 

issues is the function of lower courts, whose findings on these matters are received 

with respect. A question of law which we may pass upon must not involve an 

examination of the probative value of the evidence presented by the litigants.

[14]





Here, however, the findings of fact of the CA are not in accord with the 

conclusions made by the SOLE regarding the legality of the subject 

strike. Consequently, we are compelled to make our own assessment of the 

evidence on record insofar as the strike issue is concerned. 
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We find the CA’s conclusions to be well supported by evidence, particularly the 

Sheriff’s Report.

[15]

As we see it, the SOLE was remiss in disregarding the sheriff’s 

report. It bears stressing that said report is an official statement by the sheriff of 

his acts under the writs and processes issued by the court, in this case, the SOLE, in 

obedience to its directive and in conformity with law. In the absence of contrary 

evidence, a presumption exists that a sheriff has regularly performed his official 

duty. To controvert the presumption arising therefrom, there must be clear and 

convincing evidence. 



The sheriff’s report unequivocally stated the union officers’ refusal to 

receive the AJO when served on them in the morning of September 19, 2003. The 

September 16, 2003 Union’s Board Resolution No. 3 which gave sole authority to its 

president to receive the AJO must not be allowed to circumvent the standard 

operating procedure of the Office of the Undersecretary for Labor Relations which 

considers AJOs as duly served upon posting of copies thereof on designated 

places. The procedure was adopted in order to prevent the thwarting of AJOs by 

the simple expedient of refusal of the parties to receive the same, as in this case. 

The Union cannot feign ignorance of this procedure because its counsel Atty. Mae 

M. Gellecanao-Laserna was a former Regional Director of the Department of Labor 

and Employment (DOLE). 



To be sure, the Union was not able to sufficiently dispute the truth of the 

narration of facts contained in the sheriff’s report. Hence, it was not unreasonable 

for the CA to conclude that there was a deliberate intent by the Unionand its 

officers to disregard the AJO and proceed with their strike, which, by their act of 

disregarding said AJO made said strike illegal. The AJO was issued by the SOLE 

pursuant to Article 263(g) of the Labor Code, which reads: 



Art. 263. Strikes, picketing, and lockouts. - … (g) When, in 

his opinion, there exists a labor dispute causing or likely to cause a 

strike or lockout in an industry indispensable to the national 

interest, the Secretary of Labor and Employment may assume 

jurisdiction over the dispute and decide it or certify the same to 

the Commission for compulsory arbitration. Such assumption or 

certification shall have the effect of automatically enjoining the 

intended or impending strike or lockout as specified in the 

assumption or certification order. If one has already taken place 

at the time of assumption or certification, all striking or locked out 

employees shall immediately return to work and the employer 

shall immediately resume operations and readmit all workers 

under the same terms and conditions prevailing before the strike 

or lockout. The Secretary of Labor and Employment or the 

Commission may seek the assistance of law enforcement agencies 

to ensure compliance with this provision as well as with such 

orders as he may issue to enforce the same. (Emphasis supplied). 
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Conclusively, when the SOLE assumes jurisdiction over a labor dispute in an 

industry indispensable to national interest or certifies the same to the NLRC for 

compulsory arbitration, such assumption or certification shall have the effect of 

automatically enjoining the intended or impending strike or lockout. Moreover, if 

one had already taken place, all striking workers shall immediately return to work 

and the employer shall immediately resume operations and readmit all workers 

under the same terms and conditions prevailing before the strike or lockout. In 

Trans-Asia Shipping Lines, Inc., et al. vs. CA, et al.,

[16]

the Court declared that when 

the Secretary exercises these powers, he is granted great breadth of discretion in 

order to find a solution to a labor dispute. The most obvious of these powers is the 

automatic enjoining of an impending strike or lockout or the lifting thereof if one 

has already taken place. Assumption of jurisdiction over a labor dispute, or the 

certification of the same to the NLRC for compulsory arbitration, always co-exists 

with an order for workers to return to work immediately and for employers to 

readmit all workers under the same terms and conditions prevailing before the 

strike or lockout. 



In this case, the AJO was served at 8:45 a.m. of September 19, 2003. The 

strikers then should have returned to work immediately. However, they persisted 

with their refusal to receive the AJO and waited for their union president to receive 

the same at 5:25 p.m. The Union’s defiance of the AJO was evident in the sheriff’s 

report: 



We went back to the main gate of the University and there 

NCMB Director Dadivas introduced us to the Union lawyer, Atty. 

Mae Lacerna a former DOLE Regional Director. Atty. Lacerna 

however refused to be officially served the Order again pointing 

to Board Resolution No. 3 passed by the Union officers. Atty. 

Lacerna then informed the undersigned Sheriffs that the Union 

president will accept the Order at around 5:00 o’clock in the 

afternoon. Atty. Lacerna told the undersigned Sheriff that only 

when the Union president receives the Order at 5:00 p.m. shall 

the Union recognize the Secretary of Labor as having assumed 

jurisdiction over the labor dispute.

[17]







Thus, we see no reversible error in the CA’s finding that the strike of September 

19, 2003 was illegal. Consequently, the Union officers were deemed to have lost 

their employment status for having knowingly participated in said illegal act. 



The Union’s assertion of a well settled practice that the SOLE always gives 

twenty-four hours (24) to the striking workers within which to return to work, offers 

no refuge. Aside from the fact that this alleged well settled practice has no basis in 

law and jurisprudence, Article 263(g) of the Labor Code, supra, is explicit that if a 

strike has already taken place at the time of assumption of jurisdiction or 
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certification, all striking or locked out employees shall immediately return to work 

and the employer shall immediately resume operations and readmit all workers 

under the same terms and conditions prevailing before the strike or lock-out. This is 

compounded further by this Court’s rulings which have never interpreted the 

phrase “immediately return to work” found in Article 263(g) to mean “within 

twenty four (24) hours.” On the other hand, the tenor of 

these ponencias

[18]

indicates an almost instantaneous or automatic compliance for a 

striker to return to work once an AJO has been duly served. 



We likewise find logic in the CA’s directive for the herein parties to proceed 

with voluntary arbitration as provided in their CBA. As we see it, the issue as to the 

economic benefits, which included the issue on the formula in computing the TIP 

share of the employees, is one that arises from the interpretation or 

implementation of the CBA. To be sure, the parties’ CBA provides for a grievance 

machinery to resolve any “complaint or dissatisfaction arising from the 

interpretation or implementation of the CBA and those arising from the 

interpretation or enforcement of company personnel policies.”

[19]

Moreover, the 

same CBA provides that should the grievance machinery fail to resolve the 

grievance or dispute, the same shall be “referred to a Voluntary Arbitrator for 

arbitration and final resolution.”

[20]

However, through no fault of the University 

these processes were not exhausted. It must be recalled that while undergoing 

preventive mediation proceedings before the NCMB, the Union declared a 

bargaining deadlock, filed a notice of strike and thereafter, went on strike. The 

University filed a Motion to Strike Out Notice of Strike and to Refer the Dispute to 

Voluntary Arbitration

[21]

but the motion was not acted upon by the NCMB. As borne 

by the records, the University has been consistent in its position that 

the Union must exhaust the grievance machinery provisions of the CBA which ends 

in voluntary arbitration. 



The University’s stance is consistent with Articles 261 and 262 of the Labor 

Code, as amended which respectively provide: 



ART. 261. Jurisdiction of Voluntary Arbitrators or panel of 

Voluntary Arbitrators. - The Voluntary Arbitrator or panel of 

Voluntary Arbitrators shall have original and exclusive jurisdiction 

to hear and decide all unresolved grievances arising from the 

interpretation or implementation of the collective bargaining 

agreement and those arising from the interpretation or 

enforcement of company personnel policies referred to in the 

immediately preceding article. Accordingly, violations of a 

collective bargaining agreement, except those which are gross in 

character, shall no longer be treated as unfair labor practice and 

shall be resolved as grievances under the collective bargaining 

agreement. For purposes of this Article, gross violations of 

collective bargaining agreement shall mean flagrant and/or 
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malicious refusal to comply with the economic provisions of such 

agreement. 



The Commission, its Regional Offices and the Regional 

Directors of the Department of Labor and Employment shall not 

entertain disputes, grievances or matters under the exclusive and 

original jurisdiction of the voluntary arbitrator or panel of 

voluntary arbitrators and shall immediately dispose and refer the 

same to the grievance machinery or voluntary arbitration 

provided in the collective bargaining agreement. 



ART. 262. Jurisdiction over other labor disputes. - The 

Voluntary Arbitrator or panel of Voluntary Arbitrators, upon 

agreement of the parties, shall also hear and decide all other 

labor disputes including unfair labor practices and bargaining 

deadlocks. 

The grievance machinery and no strike, no lockout

[22]

provisions of the CBA 

forged by the University and theUnion are founded on Articles 261 and 262 quoted 

above. The parties agreed that practically all disputes – including bargaining 

deadlocks – shall be referred to the grievance machinery which ends in voluntary 

arbitration. Moreover, no strike or no lockout shall ensue while the matter is being 

resolved. 



The University filed a Motion to Strike Out Notice of Strike and Refer the 

Dispute to Voluntary Arbitration

[23]

precisely to call the attention of the NCMB and 

the Union to the fact that the CBA provides for a grievance machinery and the 

parties’ obligation to exhaust and honor said mechanism. Accordingly, the NCMB 

should have directed theUnion to honor its agreement with the University to 

exhaust administrative grievance measures and bring the alleged deadlock to 

voluntary arbitration. Unfortunately, the NCMB did not resolve the University’s 

motion thus paving the way for the strike on September 19, 2003 and the 

deliberate circumvention of the CBA’s grievance machinery and voluntary 

arbitration provisions. 



As we see it, the failure or refusal of the NCMB and thereafter the SOLE to 

recognize, honor and enforce the grievance machinery and voluntary arbitration 

provisions of the parties’ CBA unwittingly rendered said provisions, as well as, 

Articles 261 and 262 of the Labor Code, useless and inoperative. As here, a union 

can easily circumvent the grievance machinery and a previous agreement to 

resolve differences or conflicts through voluntary arbitration through the simple 

expedient of filing a notice of strike. On the other hand, management can avoid the 

grievance machinery and voluntary arbitration provisions of its CBA by simply filing 

a notice of lockout. 
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In Liberal Labor Union vs. Philippine Can Company,

[24]

the Court viewed that the 

main purpose of management and labor in adopting a procedure in the settlement 

of their disputes is to prevent a strike or lockout. Thus, this procedure must be 

followed in its entirety if it is to achieve its objective. Accordingly, the Court in said 

case held: 



The authorities are numerous which hold that strikes held 

in violation of the terms contained in a collective bargaining 

agreement are illegal, specially when they provide for conclusive 

arbitration clauses. These agreements must be strictly adhered to 

and respected if their ends have to be achieved. 





It is noteworthy that in Liberal, management refused to submit names in 

connection with the formation of the grievance committee. Yet, the Court ruled in 

that case that labor still had no right to declare a strike, for its duty is to exhaust all 

available means within its reach before resorting to force. In the case at bench, the 

University, in filing itsMotion to Strike Out Notice of Strike and to Refer the Dispute 

to Voluntary Arbitration before the NCMB, was insisting that the Union abide by the 

parties’ CBA’s grievance machinery and voluntary arbitration provisions. With all 

the more reasons then should the Union be directed to proceed to voluntary 

arbitration. 



We are not unmindful of the Court’s ruling in International Pharmaceuticals, 

Inc. vs. Secretary of Labor, et al.,

[25]

that the SOLE’ s jurisdiction over labor disputes 

must include and extend to all questions and controversies arising therefrom, 

including cases over which the Labor Arbiter has exclusive jurisdiction. However, 

we are inclined to treat the present case as an exception to that holding. For, the 

NCMB’s inaction on the University’s motion to refer the dispute to voluntary 

arbitration veritably forced the hand of the University to seek and accordingly 

submit to the jurisdiction of the SOLE. Considering that the CBA contained a no 

strike, no lockout and grievance machinery and voluntary arbitration clauses, the 

NCMB, under its very own Manual of Procedures in the Settlement and Disposition 

of Conciliation and Preventive Mediation Cases, should have declared as not duly 

filed the Union’s Notice of Strike and thereafter, should have referred the labor 

dispute to voluntary arbitration pursuant to Article 261,supra, of the Labor Code. 

For sure, Section 6(c)(i), Rule VI, of the NCMB’s Manual specifically provides: 



Section 6. Action on non-strikeable issues - A strike or 

lockout notice anchored on grounds involving (1) inter-union or 

intra-union disputes (2) violation of labor standard laws (3) 

pending cases at the DOLE Regional Offices, BLR, NLRC and its 

appropriate Regional Branches, NWPC and its Regional Wage 

Boards, Office of the Secretary, Voluntary Arbitrator, Court of 

Appeals and the Supreme Court (4) execution and enforcement of 

final orders, decisions, resolutions or awards of no. (3) above shall 
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be considered not duly filed and the party so filing shall be 

notified of such finding in writing by the Regional Branch 

Director. On his part, the Conciliator-Mediator shall convince the 

party concerned to voluntarily withdraw the notice without 

prejudice to further conciliation proceedings. Otherwise, he shall 

recommend to the Regional Branch Director that the notice be 

treated as a preventive mediation case. 



xxx xxx xxx 



xxx xxx xxx 



c. Action on Notices Involving Issues Cognizable by the 

Grievance Machinery, Voluntary Arbitration or the 

National Labor Relations Commission. 



i) Disputes arising from the interpretation 

or implementation of a collective 

bargaining agreement or from the 

interpretation or enforcement of 

company personnel policies shall be 

referred to the grievance machinery as 

provided for under Art. 261 of the 

Labor Code xxx (Emphasis supplied). 



As quoted earlier, Article 261 of the Labor Code mentioned in the aforequoted 

Section 6(c)(i), Rule VI of the NCMB Manual refers to the jurisdiction of voluntary 

arbitrator or panel of voluntary arbitrators “to hear and decide all unresolved 

grievances arising from the interpretation or implementation of the CBA and those 

arising from the interpretation or enforcement of company personnel 

policies,” hence “violations of a CBA, except those which are gross in character, 

shall no longer be treated as unfair labor practice and shall be resolved as 

grievances under the CBA.” The same Article 

further states that the “Commission, its Regional Offices and the Regional 

Directors of the Department of Labor and Employment (DOLE) shall not entertain 

disputes, grievances or matters under the exclusive and original jurisdiction of the 

Voluntary Arbitrator or panel of Voluntary Arbitrators and shall immediately 

dispose and refer the same to the Grievance Machinery or Voluntary Arbitration 

provided in the CBA.” 



As it were, Article 261 of the Labor Code, in relation to Section 6(c)(i), Rule VI of 

the NCMB Manual, provides the manner in which the NCMB must resolve notices of 

strike that involve non-strikeable issues. And whether the notice of strike or 

lockout involves inter-union or intra-union disputes, violation of labor standards 
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laws or issues cognizable by the grievance machinery, voluntary arbitration or the 

NLRC, the initial step is for the NCMB to consider the notice of strike as not duly 

filed. 



Centering on disputes arising from the interpretation or implementation of a 

CBA or from the interpretation or enforcement of company personnel policies, 

following Section 6(c)(i), Rule VI, supra, of the NCMB Manual, after the declaration 

that the notice of strike is “not duly filed,” the labor dispute is to be referred to 

voluntary arbitration pursuant to Article 261, supra, of the Labor Code. 





In short, the peculiar facts of the instant case show that the University was 

deprived of a remedy that would have enjoined the Union strike and was left 

without any recourse except to invoke the jurisdiction of the SOLE. 





Following Liberal, this Court will not allow the no strike, 

no lockout, grievance machinery and voluntary arbitration clauses found in CBAs 

to be circumvented by the simple expedient of filing of a notice of strike or 

lockout. A similar circumvention made possible by the inaction of the NCMB on the 

University’s Motion to Strike Out Notice of Strike and to Refer the Dispute to 

Voluntary Arbitration will not be countenanced. To rule otherwise would render 

meaningless Articles 261 and 262 of the Labor Code, as amended, as well as the 

voluntary arbitration clauses found in CBAs. 





All told, we find no reversible error committed by the CA in rendering its 

assailed decision. 
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WHEREFORE, the petition is DENIED. The Partially Amended Decision 

dated August 23, 2005 of the Court of Appeals in CA-G.R. SP No. 85317 

is AFFIRMED. 



SO ORDERED. 

Republic of the Philippines 

SUPREME COURT 

Manila 

EN BANC 

G.R. No. 89572 December 21, 1989 

DEPARTMENT OF EDUCATION, CULTURE AND SPORTS (DECS) and DIRECTOR OF 

CENTER FOR EDUCATIONAL MEASUREMENT, petitioners, 

vs. 

ROBERTO REY C. SAN DIEGO and JUDGE TERESITA DIZON-CAPULONG, in her 

capacity as Presiding Judge of the Regional Trial Court of Valenzuela, Metro 

Manila, Branch 172, respondents. 

Ramon M. Guevara for private respondent. 



CRUZ, J.: 

The issue before us is mediocrity. The question is whether a person who has thrice 

failed the National Medical Admission Test (NMAT) is entitled to take it again. 

The petitioner contends he may not, under its rule that- 

h) A student shall be allowed only three (3) chances to take the 

NMAT. After three (3) successive failures, a student shall not be 

allowed to take the NMAT for the fourth time. 

The private respondent insists he can, on constitutional grounds. 

But first the facts. 

The private respondent is a graduate of the University of the East with a degree of 

Bachelor of Science in Zoology. The petitioner claims that he took the NMAT three 

times and flunked it as many times.

1

When he applied to take it again, the 

petitioner rejected his application on the basis of the aforesaid rule. He then went 

to the Regional Trial Court of Valenzuela, Metro Manila, to compel his admission to 

the test. 

In his original petition for mandamus, he first invoked his constitutional rights to 

academic freedom and quality education. By agreement of the parties, the private 

respondent was allowed to take the NMAT scheduled on April 16, 1989, subject to 

the outcome of his petition. 

2

In an amended petition filed with leave of court, he 

squarely challenged the constitutionality of MECS Order No. 12, Series of 1972, 

containing the above-cited rule. The additional grounds raised were due process 

and equal protection. 

After hearing, the respondent judge rendered a decision on July 4, 1989, declaring 

the challenged order invalid and granting the petition. Judge Teresita Dizon-

Capulong held that the petitioner had been deprived of his right to pursue a 

medical education through an arbitrary exercise of the police power. 

3



We cannot sustain the respondent judge. Her decision must be reversed. 

In Tablarin v. Gutierrez, 

4

this Court upheld the constitutionality of the NMAT as a 

measure intended to limit the admission to medical schools only to those who have 

initially proved their competence and preparation for a medical education. Justice 

Florentino P. Feliciano declared for a unanimous Court: 

Perhaps the only issue that needs some consideration is whether 

there is some reasonable relation between the prescribing of 

passing the NMAT as a condition for admission to medical school 

on the one hand, and the securing of the health and safety of the 

general community, on the other hand. This question is perhaps 

most usefully approached by recalling that the regulation of the 

pratice of medicine in all its branches has long been recognized as 

a reasonable method of protecting the health and safety of the 

public. That the power to regulate and control the practice of 

medicine includes the power to regulate admission to the ranks of 
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those authorized to practice medicine, is also well recognized. 

Thus, legislation and administrative regulations requiring those 

who wish to practice medicine first to take and pass medical 

board examinations have long ago been recognized as valid 

exercises of governmental power. Similarly, the establishment of 

minimum medical educational requirements-i.e., the completion 

of prescribed courses in a recognized medical school-for 

admission to the medical profession, has also been sustained as a 

legitimate exercise of the regulatory authority of the state. What 

we have before us in the instant case is closely related: the 

regulation of access to medical schools. MECS Order No. 52, s. 

1985, as noted earlier, articulates the rationale of regulation of 

this type: the improvement of the professional and technical 

quality of the graduates of medical schools, by upgrading the 

quality of those admitted to the student body of the medical 

schools. That upgrading is sought by selectivity in the process of 

admission, selectivity consisting, among other things, of limiting 

admission to those who exhibit in the required degree the 

aptitude for medical studies and eventually for medical practice. 

The need to maintain, and the difficulties of maintaining, high 

standards in our professional schools in general, and medical 

schools in particular, in the current state of our social and 

economic development, are widely known. 

We believe that the government is entitled to prescribe an 

admission test like the NMAT as a means of achieving its stated 

objective of "upgrading the selection of applicants into [our] 

medical schools" and of "improv[ing] the quality of medical 

education in the country." Given the widespread use today of 

such admission tests in, for instance, medical schools in the 

United States of America (the Medical College Admission Test 

[MCAT] and quite probably, in other countries with far more 

developed educational resources than our own, and taking into 

account the failure or inability of the petitioners to even attempt 

to prove otherwise, we are entitled to hold that the NMAT is 

reasonably related to the securing of the ultimate end of 

legislation and regulation in this area. That end, it is useful to 

recall, is the protection of the public from the potentially deadly 

effects of incompetence and ignorance in those who would 

undertake to treat our bodies and minds for disease or trauma. 

However, the respondent judge agreed with the petitioner that the said case was 

not applicable. Her reason was that it upheld only the requirement for the 

admission test and said nothing about the so-called "three-flunk rule." 

We see no reason why the rationale in the Tablarin case cannot apply to the case at 

bar. The issue raised in both cases is the academic preparation of the applicant. This 

may be gauged at least initially by the admission test and, indeed with more 

reliability, by the three-flunk rule. The latter cannot be regarded any less valid than 

the former in the regulation of the medical profession. 

There is no need to redefine here the police power of the State. Suffice it to repeat 

that the power is validly exercised if (a) the interests of the public generally, as 

distinguished from those of a particular class, require the interference of the State, 

and (b) the means employed are reasonably necessary to the attainment of the 

object sought to be accomplished and not unduly oppressive upon individuals.
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In other words, the proper exercise of the police power requires the concurrence of 

a lawful subject and a lawful method. 

The subject of the challenged regulation is certainly within the ambit of the police 

power. It is the right and indeed the responsibility of the State to insure that the 

medical profession is not infiltrated by incompetents to whom patients may 

unwarily entrust their lives and health. 

The method employed by the challenged regulation is not irrelevant to the purpose 

of the law nor is it arbitrary or oppressive. The three-flunk rule is intended to 

insulate the medical schools and ultimately the medical profession from the 

intrusion of those not qualified to be doctors. 

While every person is entitled to aspire to be a doctor, he does not have a 

constitutional right to be a doctor. This is true of any other calling in which the 

public interest is involved; and the closer the link, the longer the bridge to one's 

ambition. The State has the responsibility to harness its human resources and to 

see to it that they are not dissipated or, no less worse, not used at all. These 

resources must be applied in a manner that will best promote the common good 

while also giving the individual a sense of satisfaction. 

A person cannot insist on being a physician if he will be a menace to his patients. If 

one who wants to be a lawyer may prove better as a plumber, he should be so 

advised and adviced. Of course, he may not be forced to be a plumber, but on the 

other hand he may not force his entry into the bar. By the same token, a student 
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who has demonstrated promise as a pianist cannot be shunted aside to take a 

course in nursing, however appropriate this career may be for others. 

The right to quality education invoked by the private respondent is not absolute. 

The Constitution also provides that "every citizen has the right to choose a 

profession or course of study, subject to fair, reasonable and equitable admission 

and academic requirements.

6



The private respondent must yield to the challenged rule and give way to those 

better prepared. Where even those who have qualified may still not be 

accommodated in our already crowded medical schools, there is all the more 

reason to bar those who, like him, have been tested and found wanting. 

The contention that the challenged rule violates the equal protection clause is not 

well-taken. A law does not have to operate with equal force on all persons or things 

to be conformable to Article III, Section 1 of the Constitution. 

There can be no question that a substantial distinction exists between medical 

students and other students who are not subjected to the NMAT and the three-

flunk rule. The medical profession directly affects the very lives of the people, unlike 

other careers which, for this reason, do not require more vigilant regulation. The 

accountant, for example, while belonging to an equally respectable profession, does 

not hold the same delicate responsibility as that of the physician and so need not be 

similarly treated. 

There would be unequal protection if some applicants who have passed the tests 

are admitted and others who have also qualified are denied entrance. In other 

words, what the equal protection requires is equality among equals. 

The Court feels that it is not enough to simply invoke the right to quality education 

as a guarantee of the Constitution: one must show that he is entitled to it because 

of his preparation and promise. The private respondent has failed the NMAT five 

times. 

7

While his persistence is noteworthy, to say the least, it is certainly 

misplaced, like a hopeless love. 

No depreciation is intended or made against the private respondent. It is stressed 

that a person who does not qualify in the NMAT is not an absolute incompetent 

unfit for any work or occupation. The only inference is that he is a probably better, 

not for the medical profession, but for another calling that has not excited his 

interest. 

In the former, he may be a bungler or at least lackluster; in the latter, he is more 

likely to succeed and may even be outstanding. It is for the appropriate calling that 

he is entitled to quality education for the full harnessing of his potentials and the 

sharpening of his latent talents toward what may even be a brilliant future. 

We cannot have a society of square pegs in round holes, of dentists who should 

never have left the farm and engineers who should have studied banking and 

teachers who could be better as merchants. 

It is time indeed that the State took decisive steps to regulate and enrich our 

system of education by directing the student to the course for which he is best 

suited as determined by initial tests and evaluations. Otherwise, we may be 

"swamped with mediocrity," in the words of Justice Holmes, not because we are 

lacking in intelligence but because we are a nation of misfits. 

WHEREFORE, the petition is GRANTED. The decision of the respondent court dated 

January 13, 1989, is REVERSED, with costs against the private respondent. It is so 

ordered. 

Fernan, C.J., Narvasa Melencio-Herrera, Gutierrez, Jr., Paras, Feliciano, Gancayco, 

Padilla, Bidin, Sarmiento, Cortes, Griño-Aquino, Medialdea and Regalado, JJ., 

concur. 



Footnotes 

1 A check with the Department of Education showed that the 

private respondent had actually taken and flunked four tests 

already and was applying to take a fifth examination. 2 He also 

failed this fifth test. 

2 Rollo, pp. 26-34. 

3 152 SCRA 730. 

4 US vs. Toribio, 15 Phil. 85; Fabie v. City of Manila, 21 Phil. 486; 

Ynot v. Intermediate Appellate Court, 148 SCRA 659. 

5 Article XIV, Section 5(3). 
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6 Footnote Nos. 1 & 2. 
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D E C I S I O N 



DEL CASTILLO, J.: 





As a general rule, the issuance of a writ of possession after the foreclosure sale and 

during the period of redemption is ministerial. As an exception, it ceases to be ministerial if 

there is a third party holding the property adversely to the judgment debtor. 



In this case, we find that petitioners’ right over the foreclosed property is not 

adverse to that of the judgment debtor or mortgagor. As such, they cannot seek the quashal 

or prevent the implementation of the writ of possession. 

Factual Antecedents 



The facts of this case as summarized by the Court of Appeals (CA) in its assailed 

Decision

[1]

dated November 29, 2006 are as follows: 



Sometime in 2001, the spouses Denivin Ilagan and Josefina 

Ilagan (spouses Ilagan) applied for and were granted a loan by the 

[Metropolitan Bank and Trust Co.] in the amount of x x x (P4,790,000.00) 

[secured by] x x x a Real Estate Mortgage over the parcels of land covered 

by Transfer Certificates of Title with Nos. 300203, 285299, 278042, 

300181, 300184, 300191, 300194, and 300202, respectively. 



Upon default, an extrajudicial foreclosure was conducted with 

[Metropolitan Bank and Trust Co.] being the highest bidder x x x and for 

which a Certificate of Sale was issued in its favor. 



During the period of redemption, the respondent Bank filed an 

Ex-Parte Petition for Issuance of a Writ of Possession docketed as LRC 

Case No. 6438 by posting x x x the required bond which was 

subsequently approved. x x x 



[On June 30, 2005], the St. Mathew Christian Academy of 

Tarlac, Inc. filed a Petition for Injunction with Prayer for Restraining Order 

docketed as Special Civil Action No. 9793 against the respondent Bank 

and the Provincial Sheriff of Tarlac. 



On August 16, 2005, the x x x Judge issued a Joint Decision in 

LRC Case No. 6438 and Special Civil Action No. 9793, the contents of 

which are x x x as follows: 
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JOINT DECISION 



Metropolitan Bank x x x is now entitled to a 

writ of possession, it being mandatory even during 

the period of redemption. 



The school, St. Mathew Christian 

[Academy] filed the petition for injunction on the 

ground that it cannot be ejected being a third party. 



x x x St. Mathew Christian Academy is 

practically owned by the mortgagors, spouses 

Denivin and Josefina Ilagan. Firstly, the lease to St. 

Mathew by the Ilagans, as lessor, was for a period of 

one year from the execution of the lease contract in 

1998. Therefore, the lease should have expired in 

1999. However, since the lease continued after 1999, 

the lease is now with a definite period, or monthly, 

since the payment of lease rental is monthly. (Articles 

1670 and 1687, Civil Code). Therefore, the lease 

expires at the end of each month. 



Secondly, the lease was not registered and 

annotated at the back of the title, and therefore, not 

binding on third persons. (Article 1648, Civil Code) 



Thirdly, the spouses are the owners or 

practically the owners of St. Mathew. Even if it has a 

separate personality, nevertheless, “piercing the veil 

of corporate entity” is resorted to for the spouses 

should not be allowed to commit fraud under the 

separate entity/personality of St. Mathew. 



In connection with the allegation of the 

spouses Ilagans that the mortgage contract contains 

provision which is pactum commisorium, the Court 

does not agree. What is prohibited is the automatic 

appropriation without the public sale of the 

mortgaged properties. 



The interest charges may be exorbitant, but 

it does not of itself cause the nullity of the entire 

contract of mortgage. 



There is also no violation on the 

proscription on forum shopping. What is important is 

that, there is really no other case between the parties 

involving the same subject matter. 



In fine, St. Mathew is not really a third 

person. It is bound by the writ of possession issued 

by this Court. 



WHEREFORE, the writ of possession issued 

by this Court dated April 22, 2005 is hereby affirmed, 

Civil Case No. 9793 is dismissed. No costs. 



SO ORDERED.

[2]





Pending resolution of the motion for reconsideration of the said Joint Decision, 

herein petitioners Parents-Teachers Association (PTA) of St. Mathew Christian Academy 

(SMCA) and Gregorio Inalvez, Jr., Rowena Layug, Malou Malvar, Marilou Baraquio, Gary 

Sinlao, Luzviminda Ocampo, Marife Fernandez, Fernando Victorio, Ernesto Aganon, and 

Rizalino Manglicmot who are teachers and students of SMCA, filed a Motion for Leave to file 

Petition in Intervention

[3]

in Special Civil Action No. 9793, which was granted by the trial court 

in an Order dated November 10, 2005.

[4]

However, in a subsequent Order dated December 

7, 2005, the trial court reversed its earlier Order by ruling that petitioners’ intervention would 

have no bearing on the issuance and implementation of the writ of possession. Thus, it 

directed that the writ be implemented by placing respondent Metropolitan Bank and Trust 

Company (MBTC) in physical possession of the property.

[5]
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Without filing a motion for reconsideration, petitioners assailed the trial court’s 

Order through a Petition for Certiorari and Prohibition before the CA. However, said petition 

was dismissed by the CA for lack of merit in its assailed Decision dated November 29, 2006. It 

held thus: 



Considering that in this case the writ of possession had already 

been issued x x x petitioners’ remedy was to file x x x a petition that the 

sale be set aside and the writ of possession cancelled. Instead, 

petitioners filed the instant Petition for Certiorari. 



Moreover, no motion for reconsideration of the said Order 

directing the issuance of a writ of possession was filed neither was there 

any motion for reconsideration of the assailed Order of 7 December 

2005 prior to the institution of the instant Petition for Certiorari to afford 

the respondent Court an opportunity to correct its alleged error. The rule 

is that certiorari as a special civil action will not lie unless a motion for 

reconsideration is filed before the respondent tribunal to allow it to 

correct its imputed error. While there are exceptions to the rule, none 

has been invoked by petitioners. 



WHEREFORE, premises considered, the instant Petition is 

hereby DISMISSED for lack of merit. 



SO ORDERED.

[6]





Petitioners filed a Motion for Reconsideration but the motion was denied in a 

Resolution dated January 29, 2007. 



Hence, petitioners filed this Petition for Review on Certiorari. 



Issues 



1. THE COURT OF APPEALS COMMITTED A CLEAR AND 

REVERSIBLE ERROR WHEN IT FAILED AND REFUSED TO CONSIDER 

THE GROUNDS RELIED UPON IN THE PETITION BEFORE IT WHEN 

THE SAME ARE CLEARLY MERITORIOUS AND ARE BASED ON THE 

LAW AND JUSTICE; 



2. THE COURT OF APPEALS COMMITTED A CLEAR AND 

REVERSIBLE ERROR WHEN IT FAILED AND REFUSED TO CONSIDER 

THAT THE REMEDY AVAILABLE TO HEREIN PETITIONERS IS THE 

SPECIAL CIVIL ACTION OF CERTIORARI AND NOT A PETITION TO SET 

ASIDE THE FORECLOSURE SALE IN LRC CASE No. 6438; 

3. THE COURT OF APPEALS COMMITTED A CLEAR AND 

REVERSIBLE ERROR IN RULING THAT A MOTION FOR 

RECONSIDERATION IS STILL NEEDED BEFORE THE PETITIONERS 

COULD FILE A SPECIAL CIVIL ACTION OF CERTIORARI; and 



4. THE COURT OF APPEALS COMMITTED A CLEAR AND 

REVERSIBLE ERROR IN NOT HOLDING THAT CONSIDERATIONS OF 

JUSTICE AND EQUITY, AND NOT TECHNICALITY, SHOULD BE THE 

BASES FOR THE RESOLUTION OF THE PETITION BEFORE IT.

[7]







Our Ruling 



The petition is bereft of merit. 



Petitioners are not “Third Parties” 

against whom the writ of 

possession cannot be issued and 

implemented. 





As a rule, it is ministerial upon the court to issue a writ of possession after the 

foreclosure sale and during the period of redemption.

[8]

Section 7 of Act No. 3135 explicitly 

authorizes the purchaser in a foreclosure sale to apply for a writ of possession during the 

redemption period by filing an ex parte motion under oath for that purpose “in the 

registration or cadastral proceedings if the property is registered, or in special proceedings in 
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the case of property registered under the Mortgage Law” with the Regional Trial Court of the 

province or place where the real property or any part thereof is situated, in the case of 

mortgages duly registered with the Registry of Deeds. Upon filing of such motion and the 

approval of the corresponding bond, the law also directs in express terms the said court to 

issue the order for a writ of possession.

[9]





However, this rule is not without exception. In Barican v. Intermediate 

Appellate Court,

[10]

we held that the obligation of a court to issue an ex parte writ of 

possession in favor of the purchaser in an extrajudicial foreclosure sale ceases to be 

ministerial once it appears that there is a third party in possession of the property who is 

claiming a right adverse to that of the debtor/mortgagor. This ruling was reiterated 

in Policarpio v. Active Bank

[11]

where we held that: 



Ordinarily, a purchaser of property in an extrajudicial 

foreclosure sale is entitled to possession of the property. Thus, whenever 

the purchaser prays for a writ of possession, the trial court has to issue it 

as a matter of course. However, the obligation of the trial court to issue a 

writ of possession ceases to be ministerial once it appears that there is a 

third party in possession of the property claiming a right adverse to that 

of the debtor/mortgagor. Where such third party exists, the trial court 

should conduct a hearing to determine the nature of his adverse 

possession. (Emphasis supplied) 



In this case, we find that petitioners cannot be considered as third parties because 

they are not claiming a right adverse to the judgment debtor. Petitioner-teachers and 

students did not claim ownership of the properties, but merely averred actual “physical 

possession of the subject school premises”.

[12]

Petitioner-teachers’ possession of the said 

premises was based on the employment contracts they have with the school. As regards the 

petitioner-students, Alcuaz v. Philippine School of Business Administration

[13]

and Non v. 

Dames II

[14]

characterized the school-student relationship as contractual in nature. As such, it 

would be specious to conclude that the teachers and students hold the subject 

premises independent of or adverse to SMCA. In fact, their interest over the school premises 

is necessarily inferior to that of the school. Besides, their contracts are with the school and do 

not attach to the school premises. Moreover, the foreclosure of the current school premises 

does not prevent the SMCA from continuing its operations elsewhere. 



At this point, it is relevant to note that in the Joint Decision dated August 16, 2005, 

the trial court found that SMCA was not a third party and was therefore bound by the said 

writ of possession.

[15]

Consequently, it affirmed the issuance of the writ of possession. 



MBTC thus correctly argued that petitioners did not have superior rights to that of 

SMCA over the subject property because their supposed possession of the same emanated 

only from the latter. Since petitioners’ possession of the subject school premises stemmed 

from their employment or enrollment contracts with the school, as the case may be, 

necessarily, their right to possess the subject school premises cannot be adverse to that of 

the school and of its owners. As such, the petitioners cannot be deemed “third parties” as 

contemplated in Act No. 3135, as amended. 



The lack of authority to sign the 

certificate of non-forum shopping 

attached to the Petition for 

Issuance of Writ of Possession 

was an insignificant lapse. 
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Petitioners further claim that the lack of authority to sign the certificate on non-

forum shopping attached to the Petition for the Issuance of the Writ of Possession rendered 

the same worthless and should be deemed as non-existent.

[16]

MBTC asserts otherwise, 

citing Spouses Arquiza v. Court of Appeals

[17]

where we held that an application for a writ of 

possession is a mere incident in the registration proceeding which is in substance merely a 

motion,

[18]

and therefore does not require such a certification. 



Petitioners’ contention lacks basis. In Green Asia Construction and Development 

Corporation v. Court of Appeals,

[19]

where the issue of validity of the Certificate of Non-Forum 

Shopping was questioned in an application for the issuance of a Writ of Possession, we held 

that: 



x x x it bears stressing that a certification on non-forum 

shopping is required only in a complaint or a petition which is an 

initiatory pleading. In this case, the subject petition for the issuance of a 

writ of possession filed by private respondent is not an initiatory 

pleading. Although private respondent denominated its pleading as a 

petition, it is more properly a motion. What distinguishes a motion from 

a petition or other pleading is not its form or the title given by the party 

executing it, but its purpose. The purpose of a motion is not to initiate 

litigation, but to bring up a matter arising in the progress of the case 

where the motion is filed.

[20]

(Emphasis supplied) 



It is not necessary to initiate an original action in order for the purchaser at an 

extrajudicial foreclosure of real property to acquire possession.

[21]

Even if the application for 

the writ of possession was denominated as a “petition”, it was in substance merely a 

motion.

[22]

Indeed, any insignificant lapse in the certification on non-forum shopping filed by 

the MBTC did not render the writ irregular. After all, no verification and certification on non-

forum shopping need be attached to the motion.

[23]





Hence, it is immaterial that the certification on non-forum shopping in the MBTC’s 

petition was signed by its branch head. Such inconsequential oversight did not render the 

said petition defective in form. 



The trial court’s Order did not 

violate the petitioner-students’ 

right to quality education and 

academic freedom. 





We disagree with petitioners’ assertion that the students’ right to quality education 

and academic freedom was violated. The constitutional mandate to protect and promote 

the right of all citizens to quality education at all levels

[24]

is directed to the State and not to 

the school.

[25]

On this basis, the petitioner-students cannot prevent the MBTC from acquiring 

possession of the school premises by virtue of a validly issued writ of possession. 



There is likewise no violation of the so-called academic freedom. Article XIV, 

Section 5(2) of the Constitution mandates "that academic freedom shall be enjoyed in all 

institutions of higher learning." Academic freedom did not go beyond the concept of 

freedom of intellectual inquiry,

[26]

which includes the freedom of professionally qualified 

persons to inquire, discover, publish and teach the truth as they see it in the field of their 

competence subject to no control or authority except of rational methods by which truths 

and conclusions are sought and established in these disciplines. It also pertains to the right of 

the school or college to decide for itself, its aims and objectives, and how best to attain them 

- the grant being given to institutions of higher learning - free from outside coercion or 
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interference save possibly when the overriding public welfare calls for some 

restraint.

[27]

In Garcia v. The Faculty Admission Committee, Loyola School of Theology,

[28]

we 

held that: 



[I]t is to be noted that the reference is to the 'institutions of 

higher learning' as the recipients of this boon. It would follow then that 

the school or college itself is possessed of such a right. It decides for itself 

its aims and objectives and how best to attain them. It is free from 

outside coercion or interference save possibly when the overriding public 

welfare calls for some restraint. It has a wide sphere of autonomy 

certainly extending to the choice of students. This constitutional 

provision is not to be construed in a niggardly manner or in a grudging 

fashion. That would be to frustrate its purpose, nullify its intent. x x x It is 

the business of a university to provide that atmosphere which is most 

conducive to speculation, experiment and creation. It is an atmosphere in 

which there prevail the 'four essential freedoms' of a university - to 

determine for itself on academic grounds who may teach, what may be 

taught, how it shall be taught, and who may be admitted to study. 



In this case, except for their bare allegation that “if the school will be ejected 

because of the writ of possession, the students will necessarily be ejected also”

[29]

and 

“thereby their learning process and other educational activities shall have been 

disrupted”,

[30]

petitioners miserably failed to show the relevance of the right to quality 

education and academic freedom to their case or how they were violated by the Order 

granting the writ of possession to the winning bidder in the extrajudicial foreclosure sale. 



The petitioners were accorded 

due process. 





The petitioners argue that the court below did not conduct trial for the 

presentation of evidence to support its conclusion that the intervention would have no 

bearing on the issuance and implementation of the writ of possession,

[31]

thereby depriving 

them of due process. 



Petitioners’ contention is without merit. It is settled that the issuance of a writ of 

possession is a ministerial duty of the court.

[32]

The purchaser of the foreclosed property, 

upon ex parte application and the posting of the required bond, has the right to acquire 

possession of the foreclosed property during the 12-month redemption period.

[33]





This ex parte petition for the issuance of a writ of possession under Section 7 of Act 

No. 3135 is not, strictly speaking, a "judicial process" as contemplated in Article 433

[34]

of the 

Civil Code.

[35]

As a judicial proceeding for the enforcement of one's right of possession as 

purchaser in a foreclosure sale, it is not an ordinary suit by which one party “sues another for 

the enforcement of a wrong or protection of a right, or the prevention or redress of a 

wrong.”

[36]



In Idolor v. Court of Appeals,

[37]

we described the nature of the ex parte petition for 

issuance of possessory writ under Act No. 3135 to be a non-litigious proceeding and 

summary in nature. As an ex parte proceeding, it is brought for the benefit of one party only, 

and without notice to, or consent by any person adversely interested.

[38]

It is a proceeding 

where the relief is granted without requiring an opportunity for the person against whom 

the relief is sought to be heard.

[39]

It does not matter even if the herein petitioners were not 

specifically named in the writ of possession nor notified of such 

proceedings.

[40]

In Sagarbarria v. Philippine Business Bank,

[41]

we rejected therein petitioner's 

contention that he was denied due process when the trial court issued the writ of possession 

without notice. 
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Here in the present case, we similarly reject petitioners’ contention that the trial 

court should have conducted a trial prior to issuing the Order denying their motion to 

intervene.

[42]

As it is, the law does not require that a petition for a writ of possession may be 

granted only after documentary and testimonial evidence shall have been offered to and 

admitted by the court.

[43]

As long as a verified petition states the facts sufficient to entitle the 

petitioner to the relief requested, the court shall issue the writ prayed for. There is no need 

for petitioners to offer any documentary or testimonial evidence for the court to grant the 

petition.

[44]





The proper remedy for the 

petitioners is a separate, distinct 

and independent suit, provided for 

under Act No. 3135. 





Petitioners assert that Section 8 of Act No. 3135 specifically refers to “the debtor” 

as the party who is required to file a petition for the cancellation of the writ of possession in 

the same proceeding in which possession was requested.

[45]

As they are not the debtors 

referred to in the said law, petitioners argue that the filing of a petition for the cancellation of 

the writ of possession in the same proceeding in which possession was requested, does not 

apply to them.

[46]

Hence, they allege that it was improper for the CA to conclude that the 

Petition for Certiorari was the wrong remedy in the case where the writ of possession was 

issued.

[47]





Respondent, on the other hand, avers that certiorari is available only when there is 

grave abuse of discretion amounting to lack or excess of jurisdiction and there is no appeal, 

or any plain, speedy and adequate remedy in the ordinary course of law.

[48]

In the instant 

case, the respondent argues that the court merely granted the Writ of Possession in 

accordance with settled jurisprudence

[49]

and that the remedy ofcertiorari does not lie 

because there is an available remedy which is an appeal.

[50]





We hold that the CA correctly held that the proper remedy is a separate, distinct 

and independent suit provided for in Section 8 of Act No. 3135

[51]

viz: 



SEC. 8. The debtor may, in the proceedings in which possession 

was requested, but not later than thirty days after the purchaser was 

given possession, petition that the sale be set aside and the writ of 

possession canceled, specifying the damages suffered by him, because 

the mortgage was not violated or the sale was not made in accordance 

with the provisions hereof, and the court shall take cognizance of this 

petition in accordance with the summary procedure provided for in 

section one hundred and twelve of Act Numbered Four hundred and 

ninety-six; and if it finds the complaint of the debtor justified, it shall 

dispose in his favor of all or part of the bond furnished by the person who 

obtained possession. Either of the parties may appeal from the order of 

the judge in accordance with section fourteen of Act Numbered Four 

hundred and ninety-six; but the order of possession shall continue in 

effect during the pendency of the appeal. 





In De Gracia v. San Jose,,

[52]

we held that: 



x x x the order for a writ of possession issues as a matter of 

course upon the filing of the proper motion and the approval of the 

corresponding bond. No discretion is left to the court. And any question 

regarding the regularity and validity of the sale (and the consequent 

cancellation of the writ) is left to be determined in a subsequent 
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proceeding as outlined in section 8. Such question is not to be raised as 

a justification for opposing the issuance of the writ of possession, since, 

under the Act, the proceeding for this is ex parte. (Emphasis supplied) 



Since the writ of possession had already been issued in LRC Case No. 6438 per 

Order dated November 29, 2005, the proper remedy is an appeal and not a petition 

for certiorari,

[53]

in accordance with our ruling in Metropolitan Bank and Trust Company v. 

Tan

[54]

andGovernment Service Insurance System v. Court of Appeals.

[55]

As long as the court 

acts within its jurisdiction, any alleged errors committed in the exercise of its discretion will 

amount to nothing more than mere errors of judgment, correctable by an appeal if the 

aggrieved party raised factual and legal issues; or a petition for review under Rule 45 of the 

Rules of Court if only questions of law are involved. 



As a general rule, a motion for 

reconsideration must be filed 

before resort to the special civil 

action of certiorari is made. 





As a general rule, a motion for reconsideration should precede recourse 

to certiorari in order to give the trial court an opportunity to correct the error that it may 

have committed. The said rule is not absolute and may be dispensed with in instances 

where the filing of a motion for reconsideration would serve no useful purpose, such as 

when the motion for reconsideration would raise the same point stated in the motion

[56]

or 

where the error is patent for the order is void

[57]

or where the relief is extremely urgent, as in 

cases where execution had already been ordered where the issue raised is one purely of 

law.

[58]





In the case at bar, the petitioners stated in their Petition for Certiorari and 

Prohibition before the CA as follows:

[59]





18. Respondent sheriff and his deputies are now set to 

implement the said writ of possession and are now poised to evict the 

students and teachers from their classrooms, grounds and school 

facilities; 



19. Petitioners did not anymore file a motion for reconsideration 

of said order x x x and is proceeding directly to this Honorable Court 

because the filing of a motion for reconsideration would serve no useful 

purpose x x x Besides the relief sought is extremely urgent as the 

respondent sheriff is set to implement the questioned orders x x x and 

the circumstances herein clearly indicate the urgency of judicial 

intervention x x x hence, this petition. 



Plainly, the petitioners have the burden to substantiate that their immediate resort 

to the appellate court is based on any of the exceptions to the general rule. They have to 

show the urgent and compelling reasons for such recourse. The afore-cited allegations of 

the petitioners in their petition before the CA did not dispense with the burden of 

establishing that their case falls under any of the exceptions to the general rule. Unlike the 

case of Ronquillo v. Court of Appeals

[60]

cited by the petitioners, where not only was a writ of 

execution issued but petitioner’s properties were already scheduled to be sold at public 

auction on April 2, 1980 at 10:00 a.m., the herein petitioners failed to show the specificity 

and imminence of the urgency confronting their immediate recourse to the appellate court. 



We therefore hold that the CA correctly found the necessity for a prior resort to a 

motion for reconsideration prior to the institution of the Petition for Certiorari. 



Considerations of equity do not 

apply in the instant case. 
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The petitioners claim that the challenged decision of the CA would show that the 

petition was decided on the basis of pure technicality and that the appellate court did not 

pass upon the merits of the petition.

[61]

They further assert that considerations of justice and 

equity and not technicality, should be the bases for the resolution of the petition.

[62]

MBTC, 

on the other hand, argues that equity may not apply if there is applicable law and 

jurisprudence. 



In San Luis v. San Luis,

[63]

we expounded on the concept of justice by holding that: 



More than twenty centuries ago, Justinian defined justice “as 

the constant and perpetual wish to render everyone his due.” That wish 

continues to motivate this Court when it assesses the facts and the law in 

every case brought to it for decision. Justice is always an essential 

ingredient of its decisions. Thus when the facts warrant, we interpret the 

law in a way that will render justice, presuming that it was the intention 

of the lawmaker, to begin with, that the law be dispensed with justice. 



While equity which has been aptly described as "justice outside legality" is applied 

only in the absence of, and never against, statutory law or judicial rules of 

procedure.

[64]

Positive rules prevail over all abstract arguments based on equity contra 

legem.

[65]

For all its conceded merit, equity is available only in the absence of law and not as 

its replacement.

[66]





In this case, justice demands that we conform to the positive mandate of the law 

as expressed in Act No. 3135, as amended. Equity has no application as to do so would be 

tantamount to overruling or supplanting the express provisions of the law. 

In our Resolution

[67]

dated June 4, 2007, we issued a Temporary Restraining Order 

enjoining respondent to desist from implementing the Writ of Possession. We also required 

petitioners to post a cash or surety bond in the amount of P50,000.00 within five days from 

notice, otherwise the temporary restraining order shall be automatically lifted. The 

petitioners posted a cash bond in the amount of P50,000.00 on June 27, 2007 pursuant to 

our June 4, 2007 Resolution.

[68]





WHEREFORE, premises considered, the Petition for Review 

on Certiorari is DENIED for lack of merit. The temporary restraining order heretofore issued 

is hereby LIFTED and SET ASIDE. The Decision of the Court of Appeals dated November 29, 

2006 and its Resolution dated January 29, 2007 are AFFIRMED. 



SO ORDERED. 

Republic of the Philippines 

SUPREME COURT 

Manila 

EN BANC 

A.M. No. 10-10-4-SC March 8, 2011 

RE: LETTER OF THE UP LAW FACULTY ENTITLED "RESTORING INTEGRITY: A 

STATEMENT BY THE FACULTY OF THE UNIVERSITY OF THE PHILIPPINES COLLEGE 

OF LAW ON THE ALLEGATIONS OF PLAGIARISM AND MISREPRESENTATION IN THE 

SUPREME COURT" 

D E C I S I O N 

LEONARDO-DE CASTRO, J.: 
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For disposition of the Court are the various submissions of the 37 respondent law 

professors

1

in response to the Resolution dated October 19, 2010 (the Show Cause 

Resolution), directing them to show cause why they should not be disciplined as 

members of the Bar for violation of specific provisions of the Code of Professional 

Responsibility enumerated therein. 

At the outset, it must be stressed that the Show Cause Resolution clearly dockets 

this as an administrative matter, not a special civil action for indirect contempt 

under Rule 71 of the Rules of Court, contrary to the dissenting opinion of Associate 

Justice Maria Lourdes P. A. Sereno (Justice Sereno) to the said October 19, 2010 

Show Cause Resolution. Neither is this a disciplinary proceeding grounded on an 

allegedly irregularly concluded finding of indirect contempt as intimated by 

Associate Justice Conchita Carpio Morales (Justice Morales) in her dissenting 

opinions to both the October 19, 2010 Show Cause Resolution and the present 

decision. 

With the nature of this case as purely a bar disciplinary proceeding firmly in mind, 

the Court finds that with the exception of one respondent whose compliance was 

adequate and another who manifested he was not a member of the Philippine Bar, 

the submitted explanations, being mere denials and/or tangential to the issues at 

hand, are decidedly unsatisfactory. The proffered defenses even more urgently 

behoove this Court to call the attention of respondent law professors, who are 

members of the Bar, to the relationship of their duties as such under the Code of 

Professional Responsibility to their civil rights as citizens and academics in our free 

and democratic republic. 

The provisions of the Code of Professional Responsibility involved in this case are as 

follows: 

CANON 1 — A lawyer shall uphold the constitution, obey the laws of the land and 

promote respect for law and legal processes. 

RULE 1.02 - A lawyer shall not counsel or abet activities aimed at 

defiance of the law or at lessening confidence in the legal system. 

CANON 10 - A lawyer owes candor, fairness and good faith to the court. 

Rule 10.01 - A lawyer shall not do any falsehood, nor consent to 

the doing of any in court; nor shall he mislead, or allow the Court 

to be misled by any artifice. 

Rule 10.02 - A lawyer shall not knowingly misquote or 

misrepresent the contents of paper, the language or the 

argument of opposing counsel, or the text of a decision or 

authority, or knowingly cite as law a provision already rendered 

inoperative by repeal or amendment, or assert as a fact that 

which has not been proved. 

Rule 10.03 - A lawyer shall observe the rules of procedure and 

shall not misuse them to defeat the ends of justice. 

CANON 11 — A lawyer shall observe and maintain the respect due to the courts and 

to judicial officers and should insist on similar conduct by others. 

RULE 11.05 A lawyer shall submit grievances against a Judge to 

the proper authorities only. 

CANON 13 — A lawyer shall rely upon the merits of his cause and refrain from any 

impropriety which tends to influence, or gives the appearance of influencing the 

court. 

Established jurisprudence will undeniably support our view that when lawyers 

speak their minds, they must ever be mindful of their sworn oath to observe ethical 

standards of their profession, and in particular, avoid foul and abusive language to 

condemn the Supreme Court, or any court for that matter, for a decision it has 

rendered, especially during the pendency of a motion for such decision’s 

reconsideration. The accusation of plagiarism against a member of this Court is not 

the real issue here but rather this plagiarism issue has been used to deflect 

everyone’s attention from the actual concern of this Court to determine by 

respondents’ explanations whether or not respondent members of the Bar have 

crossed the line of decency and acceptable professional conduct and speech and 

violated the Rules of Court through improper intervention or interference as third 

parties to a pending case. Preliminarily, it should be stressed that it was 

respondents themselves who called upon the Supreme Court to act on their 

Statement,

2

which they formally submitted, through Dean Marvic M.V.F. Leonen 

(Dean Leonen), for the Court’s proper disposition. Considering the defenses of 

freedom of speech and academic freedom invoked by the respondents, it is worth 

discussing here that the legal reasoning used in the past by this Court to rule that 

freedom of expression is not a defense in administrative cases against lawyers for 

using intemperate speech in open court or in court submissions can similarly be 

applied to respondents’ invocation of academic freedom. Indeed, it is precisely 

because respondents are not merely lawyers but lawyers who teach law and mould 
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the minds of young aspiring attorneys that respondents’ own non-observance of 

the Code of Professional Responsibility, even if purportedly motivated by the purest 

of intentions, cannot be ignored nor glossed over by this Court. 

To fully appreciate the grave repercussions of respondents’ actuations, it is apropos 

to revisit the factual antecedents of this case. 

BACKGROUND OF THE CASE 

Antecedent Facts and Proceedings 

On April 28, 2010, the ponencia of Associate Justice Mariano del Castillo (Justice Del 

Castillo) in Vinuya, et al. v. Executive Secretary (G.R. No. 162230) was promulgated. 

On May 31, 2010, the counsel

3

for Vinuya, et al. (the "Malaya Lolas"), filed a Motion 

for Reconsideration of the Vinuya decision, raising solely the following grounds: 

I. Our own constitutional and jurisprudential histories reject this Honorable 

Courts’ (sic) assertion that the Executive’s foreign policy prerogatives are 

virtually unlimited; precisely, under the relevant jurisprudence and 

constitutional provisions, such prerogatives are proscribed by international 

human rights and humanitarian standards, including those provided for in 

the relevant international conventions of which the Philippines is a party.

4



II. This Honorable Court has confused diplomatic protection with the 

broader, if fundamental, responsibility of states to protect the human 

rights of its citizens – especially where the rights asserted are subject of 

erga omnes obligations and pertain to jus cogens norms.

5



On July 19, 2010,

6

counsel for the Malaya Lolas, Attys. H. Harry L. Roque, Jr. (Atty. 

Roque) and Romel Regalado Bagares (Atty. Bagares), filed a Supplemental Motion 

for Reconsideration in G.R. No. 162230, where they posited for the first time their 

charge of plagiarism as one of the grounds for reconsideration of the Vinuya 

decision. Among other arguments, Attys. Roque and Bagares asserted that: 

I. 

IN THE FIRST PLACE, IT IS HIGHLY IMPROPER FOR THIS HONORABLE COURT’S 

JUDGMENT OF APRIL 28, 2010 TO PLAGIARIZE AT LEAST THREE SOURCES – AN 

ARTICLE PUBLISHED IN 2009 IN THE YALE LAW JOURNAL OF INTERNATIONAL LAW, A 

BOOK PUBLISHED BY THE CAMBRIDGE UNIVERSITY PRESS IN 2005 AND AN ARTICLE 

PUBLISHED IN 2006 IN THE CASE WESTERN RESERVE JOURNAL OF INTERNATIONAL 

LAW – AND MAKE IT APPEAR THAT THESE SOURCES SUPPORT THE JUDGMENT’S 

ARGUMENTS FOR DISMISSING THE INSTANT PETITION WHEN IN TRUTH, THE 

PLAGIARIZED SOURCES EVEN MAKE A STRONG CASE FOR THE PETITION’S CLAIMS.

7



They also claimed that "[i]n this controversy, the evidence bears out the fact not 

only of extensive plagiarism but of (sic) also of twisting the true intents of the 

plagiarized sources by the ponencia to suit the arguments of the assailed Judgment 

for denying the Petition."

8



According to Attys. Roque and Bagares, the works allegedly plagiarized in the 

Vinuya decision were namely: (1) Evan J. Criddle and Evan Fox-Decent’s article "A 

Fiduciary Theory of Jus Cogens;"

9

(2) Christian J. Tams’ book Enforcing Erga Omnes 

Obligations in International Law;

10

and (3) Mark Ellis’ article "Breaking the Silence: 

On Rape as an International Crime."

11



On the same day as the filing of the Supplemental Motion for Reconsideration on 

July 19, 2010, journalists Aries C. Rufo and Purple S. Romero posted an article, 

entitled "SC justice plagiarized parts of ruling on comfort women," on the 

Newsbreak website.

12

The same article appeared on the GMA News TV website also 

on July 19, 2010.

13



On July 22, 2010, Atty. Roque’s column, entitled "Plagiarized and Twisted," 

appeared in the Manila Standard Today.

14

In the said column, Atty. Roque claimed 

that Prof. Evan Criddle, one of the authors purportedly not properly acknowledged 

in the Vinuya decision, confirmed that his work, co-authored with Prof. Evan Fox-

Decent, had been plagiarized. Atty. Roque quoted Prof. Criddle’s response to the 

post by Julian Ku regarding the news report

15

on the alleged plagiarism in the 

international law blog, Opinio Juris. Prof. Criddle responded to Ku’ s blog entry in 

this wise: 

The newspaper’s

16

[plagiarism] claims are based on a motion for reconsideration 

filed yesterday with the Philippine Supreme Court yesterday. The motion is 

available here: 

http://harryroque.com/2010/07/18/supplemental-motion-alleging-plagiarism-in-

the-supreme-court/ 

The motion suggests that the Court’s decision contains thirty-four sentences and 

citations that are identical to sentences and citations in my 2009 YJIL article (co-
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authored with Evan Fox-Decent). Professor Fox-Decent and I were unaware of the 

petitioners’ *plagiarism+ allegations until after the motion was filed today. 

Speaking for myself, the most troubling aspect of the court’s jus cogens discussion 

is that it implies that the prohibitions against crimes against humanity, sexual 

slavery, and torture are not jus cogens norms. Our article emphatically asserts the 

opposite. The Supreme Court’s decision is available 

here:http://sc.judiciary.gov.ph/jurisprudence/2010/april2010/162230.htm

17



On even date, July 22, 2010, Justice Del Castillo wrote to his colleagues on the Court 

in reply to the charge of plagiarism contained in the Supplemental Motion for 

Reconsideration.

18



In a letter dated July 23, 2010, another purportedly plagiarized author in the Vinuya 

decision, Dr. Mark Ellis, wrote the Court, to wit: 

Your Honours: 

I write concerning a most delicate issue that has come to my attention in the last 

few days. 

Much as I regret to raise this matter before your esteemed Court, I am compelled, 

as a question of the integrity of my work as an academic and as an advocate of 

human rights and humanitarian law, to take exception to the possible unauthorized 

use of my law review article on rape as an international crime in your esteemed 

Court’s Judgment in the case of Vinuya et al. v. Executive Secretary et al. (G.R. No. 

162230, Judgment of 28 April 2010). 

My attention was called to the Judgment and the issue of possible plagiarism by the 

Philippine chapter of the Southeast Asia Media Legal Defence Initiative 

(SEAMLDI),

19

an affiliate of the London-based Media Legal Defence Initiative (MLDI), 

where I sit as trustee. 

In particular, I am concerned about a large part of the extensive discussion in 

footnote 65, pp. 27-28, of the said Judgment of your esteemed Court. I am also 

concerned that your esteemed Court may have misread the arguments I made in 

the article and employed them for cross purposes. This would be ironic since the 

article was written precisely to argue for the appropriate legal remedy for victims of 

war crimes, genocide, and crimes against humanity. 

I believe a full copy of my article as published in the Case Western Reserve Journal 

of International Law in 2006 has been made available to your esteemed Court. I 

trust that your esteemed Court will take the time to carefully study the arguments I 

made in the article. 

I would appreciate receiving a response from your esteemed Court as to the issues 

raised by this letter. 

With respect, 

(Sgd.) 

Dr. Mark Ellis

20



In Memorandum Order No. 35-2010 issued on July 27, 2010, the Court formed the 

Committee on Ethics and Ethical Standards (the Ethics Committee) pursuant to 

Section 13, Rule 2 of the Internal Rules of the Supreme Court. In an En Banc 

Resolution also dated July 27, 2010, the Court referred the July 22, 2010 letter of 

Justice Del Castillo to the Ethics Committee. The matter was subsequently docketed 

as A.M. No. 10-7-17-SC. 

On August 2, 2010, the Ethics Committee required Attys. Roque and Bagares to 

comment on the letter of Justice Del Castillo.
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On August 9, 2010, a statement dated July 27, 2010, entitled "Restoring Integrity: A 

Statement by the Faculty of the University of the Philippines College of Law on the 

Allegations of Plagiarism and Misrepresentation in the Supreme Court" (the 

Statement), was posted in Newsbreak’s website

22

and on Atty. Roque’s blog.

23

A 

report regarding the statement also appeared on various on-line news sites, such as 

the GMA News TV

24

and the Sun Star

25

sites, on the same date. The statement was 

likewise posted at the University of the Philippines College of Law’s bulletin board 

allegedly on August 10, 2010

26

and at said college’s website.

27



On August 11, 2010, Dean Leonen submitted a copy of the Statement of the 

University of the Philippines College of Law Faculty (UP Law faculty) to the Court, 

through Chief Justice Renato C. Corona (Chief Justice Corona). The cover letter 

dated August 10, 2010 of Dean Leonen read: 

The Honorable 

Supreme Court of the Republic of the Philippines 
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Through: Hon. Renato C. Corona 

Chief Justice 

Subject: Statement of faculty 

from the UP College of Law 

on the Plagiarism in the case of 

Vinuya v Executive Secretary 

Your Honors: 

We attach for your information and proper disposition a statement signed by 

thirty[-]eight (38)

28

members of the faculty of the UP College of Law. We hope that 

its points could be considered by the Supreme Court en banc. 

Respectfully, 

(Sgd.) 

Marvic M.V.F. Leonen 

Dean and Professor of Law 

(Emphases supplied.) 

The copy of the Statement attached to the above-quoted letter did not contain the 

actual signatures of the alleged signatories but only stated the names of 37 UP Law 

professors with the notation (SGD.) appearing beside each name. For convenient 

reference, the text of the UP Law faculty Statement is reproduced here: 

RESTORING INTEGRITY 

A STATEMENT BY THE FACULTY OF 

THE UNIVERSITY OF THE PHILIPPINES COLLEGE OF LAW 

ON THE ALLEGATIONS OF PLAGIARISM AND MISREPRESENTATION 

IN THE SUPREME COURT 

An extraordinary act of injustice has again been committed against the brave 

Filipinas who had suffered abuse during a time of war. After they courageously 

came out with their very personal stories of abuse and suffering as "comfort 

women", waited for almost two decades for any meaningful relief from their own 

government as well as from the government of Japan, got their hopes up for a 

semblance of judicial recourse in the case of Vinuya v. Executive Secretary, G.R. No. 

162230 (28 April 2010), they only had these hopes crushed by a singularly 

reprehensible act of dishonesty and misrepresentation by the Highest Court of the 

land. 

It is within this frame that the Faculty of the University of the Philippines College of 

Law views the charge that an Associate Justice of the Supreme Court committed 

plagiarism and misrepresentation in Vinuya v. Executive Secretary. The plagiarism 

and misrepresentation are not only affronts to the individual scholars whose work 

have been appropriated without correct attribution, but also a serious threat to the 

integrity and credibility of the Philippine Judicial System. 

In common parlance, ‘plagiarism’ is the appropriation and misrepresentation of 

another person’s work as one’s own. In the field of writing, it is cheating at best, 

and stealing at worst. It constitutes a taking of someone else’s ideas and 

expressions, including all the effort and creativity that went into committing such 

ideas and expressions into writing, and then making it appear that such ideas and 

expressions were originally created by the taker. It is dishonesty, pure and simple. A 

judicial system that allows plagiarism in any form is one that allows dishonesty. 

Since all judicial decisions form part of the law of the land, to allow plagiarism in the 

Supreme Court is to allow the production of laws by dishonest means. Evidently, 

this is a complete perversion and falsification of the ends of justice. 

A comparison of the Vinuya decision and the original source material shows that 

the ponente merely copied select portions of other legal writers’ works and 

interspersed them into the decision as if they were his own, original work. Under 

the circumstances, however, because the Decision has been promulgated by the 

Court, the Decision now becomes the Court’s and no longer just the ponente’s. 

Thus the Court also bears the responsibility for the Decision. In the absence of any 

mention of the original writers’ names and the publications from which they came, 

the thing speaks for itself. 

So far there have been unsatisfactory responses from the ponente of this case and 

the spokesman of the Court. 

It is argued, for example, that the inclusion of the footnotes from the original 

articles is a reference to the ‘primary’ sources relied upon. This cursory explanation 

is not acceptable, because the original authors’ writings and the effort they put into 

finding and summarizing those primary sources are precisely the subject of 

plagiarism. The inclusion of the footnotes together with portions of their writings in 

fact aggravates, instead of mitigates, the plagiarism since it provides additional 
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evidence of a deliberate intention to appropriate the original authors’ work of 

organizing and analyzing those primary sources. 

It is also argued that the Members of the Court cannot be expected to be familiar 

with all legal and scholarly journals. This is also not acceptable, because personal 

unfamiliarity with sources all the more demands correct and careful attribution and 

citation of the material relied upon. It is a matter of diligence and competence 

expected of all Magistrates of the Highest Court of the Land. 

But a far more serious matter is the objection of the original writers, Professors 

Evan Criddle and Evan Fox-Descent, that the High Court actually misrepresents the 

conclusions of their work entitled "A Fiduciary Theory of Jus Cogens," the main 

source of the plagiarized text. In this article they argue that the classification of the 

crimes of rape, torture, and sexual slavery as crimes against humanity have attained 

the status of jus cogens, making it obligatory upon the State to seek remedies on 

behalf of its aggrieved citizens. Yet, the Vinuya decision uses parts of the same 

article to arrive at the contrary conclusion. This exacerbates the intellectual 

dishonesty of copying works without attribution bytransforming it into an act of 

intellectual fraud by copying works in order to mislead and deceive. 

The case is a potential landmark decision in International Law, because it deals with 

State liability and responsibility for personal injury and damage suffered in a time of 

war, and the role of the injured parties’ home States in the pursuit of remedies 

against such injury or damage. National courts rarely have such opportunities to 

make an international impact. That the petitioners were Filipino "comfort women" 

who suffered from horrific abuse during the Second World War made it incumbent 

on the Court of last resort to afford them every solicitude. But instead of acting with 

urgency on this case, the Court delayed its resolution for almost seven years, 

oblivious to the deaths of many of the petitioners seeking justice from the Court. 

When it dismissed the Vinuya petition based on misrepresented and plagiarized 

materials, the Court decided this case based on polluted sources. By so doing, the 

Supreme Court added insult to injury by failing to actually exercise its "power to 

urge and exhort the Executive Department to take up the claims of 

the Vinuya petitioners. Its callous disposition, coupled with false sympathy and 

nonchalance, belies a more alarming lack of concern for even the most basic values 

of decency and respect. The reputation of the Philippine Supreme Court and the 

standing of the Philippine legal profession before other Judiciaries and legal systems 

are truly at stake. 

The High Court cannot accommodate less than absolute honesty in its decisions and 

cannot accept excuses for failure to attain the highest standards of conduct 

imposed upon all members of the Bench and Bar because these undermine the very 

foundation of its authority and power in a democratic society. Given the Court’s 

recent history and the controversy that surrounded it, it cannot allow the charges 

of such clear and obvious plagiarism to pass without sanction as this would only 

further erode faith and confidence in the judicial system. And in light of the 

significance of this decision to the quest for justice not only of Filipino women, but 

of women elsewhere in the world who have suffered the horrors of sexual abuse 

and exploitation in times of war, the Court cannot coldly deny relief and justice to 

the petitioners on the basis of pilfered and misinterpreted texts. 

The Court cannot regain its credibility and maintain its moral authority without 

ensuring that its own conduct, whether collectively or through its Members, is 

beyond reproach. This necessarily includes ensuring that not only the content, but 

also the processes of preparing and writing its own decisions, are credible and 

beyond question. The Vinuya Decision must be conscientiously reviewed and not 

casually cast aside, if not for the purpose of sanction, then at least for the purpose 

of reflection and guidance. It is an absolutely essential step toward the 

establishment of a higher standard of professional care and practical scholarship in 

the Bench and Bar, which are critical to improving the system of administration of 

justice in the Philippines. It is also a very crucial step in ensuring the position of the 

Supreme Court as the Final Arbiter of all controversies: a position that requires 

competence and integrity completely above any and all reproach, in accordance 

with the exacting demands of judicial and professional ethics. 

With these considerations, and bearing in mind the solemn duties and trust reposed 

upon them as teachers in the profession of Law, it is the opinion of the Faculty of 

the University of the Philippine College of Law that: 

(1) The plagiarism committed in the case of Vinuya v. Executive 

Secretary is unacceptable, unethical and in breach of the high 

standards of moral conduct and judicial and professional 

competence expected of the Supreme Court; 

(2) Such a fundamental breach endangers the integrity and 

credibility of the entire Supreme Court and undermines the 

foundations of the Philippine judicial system by allowing implicitly 

the decision of cases and the establishment of legal precedents 

through dubious means; 

(3) The same breach and consequent disposition of 

the Vinuya case does violence to the primordial function of the 
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Supreme Court as the ultimate dispenser of justice to all those 

who have been left without legal or equitable recourse, such as 

the petitioners therein; 

(4) In light of the extremely serious and far-reaching nature of the 

dishonesty and to save the honor and dignity of the Supreme 

Court as an institution, it is necessary for the ponente of Vinuya v. 

Executive Secretary to resign his position, without prejudice to 

any other sanctions that the Court may consider appropriate; 

(5) The Supreme Court must take this opportunity to review the 

manner by which it conducts research, prepares drafts, reaches 

and finalizes decisions in order to prevent a recurrence of similar 

acts, and to provide clear and concise guidance to the Bench and 

Bar to ensure only the highest quality of legal research and writing 

in pleadings, practice, and adjudication. 

Malcolm Hall, University of the Philippines College of Law, Quezon City, 27 July 

2010. 

(SGD.) MARVIC M.V.F. LEONEN 

Dean and Professor of Law 

(SGD.) FROILAN M. BACUNGAN 

Dean (1978-1983) 

(SGD.) PACIFICO A. AGABIN 

Dean (1989-1995) 

(SGD.) MERLIN M. MAGALLONA 

Dean (1995-1999) 

(SGD.) SALVADOR T. CARLOTA 

Dean (2005-2008) and Professor of 

Law 

REGULAR FACULTY 

(SGD.) CARMELO V. SISON 

Professor 

(SGD.) JAY L. BATONGBACAL 

Assistant Professor 

(SGD.) PATRICIA R.P. SALVADOR 

DAWAY 

(SGD.) EVELYN (LEO) D. BATTAD 

Assistant Professor 

Associate Dean and Associate 

Professor 

(SGD.) DANTE B. GATMAYTAN 

Associate Professor 

(SGD.) GWEN G. DE VERA 

Assistant Professor 

(SGD.) THEODORE O. TE 

Assistant Professor 

(SGD.) SOLOMON F. LUMBA 

Assistant Professor 

(SGD.) FLORIN T. HILBAY 

Assistant Professor 

(SGD.) ROMMEL J. CASIS 

Assistant Professor 

LECTURERS 

(SGD.) JOSE GERARDO A. ALAMPAY (SGD.) JOSE C. LAURETA 

(SGD.) ARTHUR P. AUTEA (SGD.) DINA D. LUCENARIO 

(SGD.) ROSA MARIA J. BAUTISTA (SGD.) OWEN J. LYNCH 

(SGD.) MARK R. BOCOBO (SGD.) ANTONIO M. SANTOS 

(SGD.) DAN P. CALICA (SGD.) VICENTE V. MENDOZA 

(SGD.) TRISTAN A. CATINDIG (SGD.) RODOLFO NOEL S. QUIMBO 

(SGD.) SANDRA MARIE O. CORONEL (SGD.) GMELEEN FAYE B. TOMBOC 

(SGD.) ROSARIO O. GALLO (SGD.) NICHOLAS FELIX L. TY 

(SGD.) CONCEPCION L. JARDELEZA (SGD.) EVALYN G. URSUA 

(SGD.) ANTONIO G.M. LA VIÑA (SGD.) RAUL T. VASQUEZ 

(SGD.) CARINA C. LAFORTEZA 

(SGD.) SUSAN D. VILLANUEVA
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(Underscoring supplied.) 

Meanwhile, in a letter dated August 18, 2010, Prof. Christian J. Tams made known 

his sentiments on the alleged plagiarism issue to the Court.

30

We quote Prof. Tams’ 

letter here: 

Glasgow, 18 August 2010 

Vinuya, et al. v. Executive Secretary et al. (G.R. No. 162230) 
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Hon. Renato C. Corona, Chief Justice 

Your Excellency, 

My name is Christian J. Tams, and I am a professor of international law at the 

University of Glasgow. I am writing to you in relation to the use of one of my 

publications in the above-mentioned judgment of your Honourable Court. 

The relevant passage of the judgment is to be found on p. 30 of your Court’s 

Judgment, in the section addressing the concept of obligations erga omnes. As the 

table annexed to this letter shows, the relevant sentences were taken almost word 

by word from the introductory chapter of my book Enforcing Obligations Erga 

Omnes in International Law (Cambridge University Press 2005). I note that there is a 

generic reference to my work in footnote 69 of the Judgment, but as this is in 

relation to a citation from another author (Bruno Simma) rather than with respect 

to the substantive passages reproduced in the Judgment, I do not think it can be 

considered an appropriate form of referencing. 

I am particularly concerned that my work should have been used to support the 

Judgment’s cautious approach to the erga omnes concept. In fact, a most cursory 

reading shows that my book’s central thesis is precisely the opposite: namely that 

the erga omnes concept has been widely accepted and has a firm place in 

contemporary international law. Hence the introductory chapter notes that "[t]he 

present study attempts to demystify aspects of the ‘very mysterious’ concept and 

thereby to facilitate its implementation" (p. 5). In the same vein, the concluding 

section notes that "the preceding chapters show that the concept is now a part of 

the reality of international law, established in the jurisprudence of courts and the 

practice of States" (p. 309). 

With due respect to your Honourable Court, I am at a loss to see how my work 

should have been cited to support – as it seemingly has – the opposite approach. 

More generally, I am concerned at the way in which your Honourable Court’s 

Judgment has drawn on scholarly work without properly acknowledging it. 

On both aspects, I would appreciate a prompt response from your Honourable 

Court. 

I remain 

Sincerely yours 

(Sgd.) 

Christian J. Tams

31



In the course of the submission of Atty. Roque and Atty. Bagares’ exhibits during 

the August 26, 2010 hearing in the ethics case against Justice Del Castillo, the Ethics 

Committee noted that Exhibit "J" (a copy of the Restoring Integrity Statement) was 

not signed but merely reflected the names of certain faculty members with the 

letters (SGD.) beside the names. Thus, the Ethics Committee directed Atty. Roque to 

present the signed copy of the said Statement within three days from the August 26 

hearing.
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It was upon compliance with this directive that the Ethics Committee was given a 

copy of the signed UP Law Faculty Statement that showed on the signature pages 

the names of the full roster of the UP Law Faculty, 81 faculty members in all. 

Indubitable from the actual signed copy of the Statement was that only 37 of the 81 

faculty members appeared to have signed the same. However, the 37 actual 

signatories to the Statement did not include former Supreme Court Associate 

Justice Vicente V. Mendoza (Justice Mendoza) as represented in the previous copies 

of the Statement submitted by Dean Leonen and Atty. Roque. It also appeared that 

Atty. Miguel R. Armovit (Atty. Armovit) signed the Statement although his name 

was not included among the signatories in the previous copies submitted to the 

Court. Thus, the total number of ostensible signatories to the Statement remained 

at 37. 

The Ethics Committee referred this matter to the Court en banc since the same 

Statement, having been formally submitted by Dean Leonen on August 11, 2010, 

was already under consideration by the Court.
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In a Resolution dated October 19, 2010, the Court en banc made the following 

observations regarding the UP Law Faculty Statement: 

Notably, while the statement was meant to reflect the educators’ opinion on the 

allegations of plagiarism against Justice Del Castillo, they treated such allegation not 

only as an established fact, but a truth. In particular, they expressed dissatisfaction 

over Justice Del Castillo’s explanation on how he cited the primary sources of the 

quoted portions and yet arrived at a contrary conclusion to those of the authors of 

the articles supposedly plagiarized. 

Beyond this, however, the statement bore certain remarks which raise concern for 

the Court. The opening sentence alone is a grim preamble to the institutional 

attack that lay ahead. It reads: 
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An extraordinary act of injustice has again been committed against the brave 

Filipinas who had suffered abuse during a time of war. 

The first paragraph concludes with a reference to the decision in Vinuya v. 

Executive Secretary as a reprehensible act of dishonesty and misrepresentation by 

the Highest Court of the land. x x x. 

The insult to the members of the Court was aggravated by imputations of 

deliberately delaying the resolution of the said case, its dismissal on the basis of 

"polluted sources," the Court’s alleged indifference to the cause of petitioners [in 

the Vinuya case], as well as the supposed alarming lack of concern of the members 

of the Court for even the most basic values of decency and respect.

34

x x x. 

(Underscoring ours.) 

In the same Resolution, the Court went on to state that: 

While most agree that the right to criticize the judiciary is critical to maintaining a 

free and democratic society, there is also a general consensus that healthy criticism 

only goes so far. Many types of criticism leveled at the judiciary cross the line to 

become harmful and irresponsible attacks. These potentially devastating attacks 

and unjust criticism can threaten the independence of the judiciary. The court must 

"insist on being permitted to proceed to the disposition of its business in an orderly 

manner, free from outside interference obstructive of its functions and tending to 

embarrass the administration of justice." 

The Court could hardly perceive any reasonable purpose for the faculty’s less than 

objective comments except to discredit the April 28, 2010 Decision in the Vinuya 

case and undermine the Court’s honesty, integrity and competence in addressing 

the motion for its reconsideration. As if the case on the comfort women’s claims is 

not controversial enough, the UP Law faculty would fan the flames and invite 

resentment against a resolution that would not reverse the said decision. This 

runs contrary to their obligation as law professors and officers of the Court to be 

the first to uphold the dignity and authority of this Court, to which they owe fidelity 

according to the oath they have taken as attorneys, and not to promote distrust in 

the administration of justice.
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x x x. (Citations omitted; emphases and underscoring 

supplied.) 

Thus, the Court directed Attys. Marvic M.V.F. Leonen, Froilan M. Bacungan, Pacifico 

A. Agabin, Merlin M. Magallona, Salvador T. Carlota, Carmelo V. Sison, Patricia R.P. 

Salvador Daway, Dante B. Gatmaytan, Theodore O. Te, Florin T. Hilbay, Jay L. 

Batongbacal, Evelyn (Leo) D. Battad, Gwen G. De Vera, Solomon F. Lumba, Rommel 

J. Casis, Jose Gerardo A. Alampay, Miguel R. Armovit, Arthur P. Autea, Rosa Maria J. 

Bautista, Mark R. Bocobo, Dan P. Calica, Tristan A. Catindig, Sandra Marie O. 

Coronel, Rosario O. Gallo, Concepcion L. Jardeleza, Antonio G.M. La Viña, Carina C. 

Laforteza, Jose C. Laureta, Owen J. Lynch, Rodolfo Noel S. Quimbo, Antonio M. 

Santos, Gmeleen Faye B. Tomboc, Nicholas Felix L. Ty, Evalyn G. Ursua, Raul T. 

Vasquez, Susan D. Villanueva and Dina D. Lucenario to show cause, within ten (10) 

days from receipt of the copy of the Resolution, why they should not be disciplined 

as members of the Bar for violation of Canons 1,
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11 and 13 and Rules 1.02 and 

11.05 of the Code of Professional Responsibility.

37



Dean Leonen was likewise directed to show cause within the same period why he 

should not be disciplinarily dealt with for violation of Canon 10, Rules 10.01, 10.02 

and 10.03 for submitting through his letter dated August 10, 2010, during the 

pendency of G.R. No. 162230 and of the investigation before the Ethics Committee, 

for the consideration of the Court en banc, a dummy which is not a true and faithful 

reproduction of the UP Law Faculty Statement.
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In the same Resolution, the present controversy was docketed as a regular 

administrative matter. 

Summaries of the Pleadings Filed by Respondents in Response to the October 19, 

2010 Show Cause Resolution 

On November 19, 2010, within the extension for filing granted by the Court, 

respondents filed the following pleadings: 

(1) Compliance dated November 18, 2010 by counsels for 35 of the 37 

respondents, excluding Prof. Owen Lynch and Prof. Raul T. Vasquez, in 

relation to the charge of violation of Canons 1, 11 and 13 and Rules 1.02 

and 11.05 of the Code of Professional Responsibility; 

(2) Compliance and Reservation dated November 18, 2010 by Prof. Rosa 

Maria T. Juan-Bautista in relation to the same charge in par. (1); 

(3) Compliance dated November 19, 2010 by counsel for Prof. Raul T. 

Vasquez in relation to the same charge in par. (1); 

(4) Compliance dated November 19, 2010 by counsels for Dean Leonen, in 

relation to the charge of violation of Canon 10, Rules 10.01, 10.02 and 

10.03; and 
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(5) Manifestation dated November 19, 2010 by counsel for Prof. Owen 

Lynch. 

Common Compliance of 35 Respondents (Excluding Prof. Owen Lynch and Prof. 

Raul Vasquez) 

Thirty-five (35) of the respondent UP Law professors filed on November 19, 2010 a 

common compliance which was signed by their respective counsels (the Common 

Compliance). In the "Preface" of said Common Compliance, respondents stressed 

that "*they+ issued the Restoring Integrity Statement in the discharge of the ‘solemn 

duties and trust reposed upon them as teachers in the profession of law,’ and as 

members of the Bar to speak out on a matter of public concern and one that is of 

vital interest to them."

39

They likewise alleged that "they acted with the purest of 

intentions" and pointed out that "none of them was involved either as party or 

counsel"

40

in the Vinuya case. Further, respondents "note with concern" that the 

Show Cause Resolution’s findings and conclusions were "a prejudgment – that 

respondents indeed are in contempt, have breached their obligations as law 

professors and officers of the Court, and have violated ‘Canons *1+, 11 and 13 and 

Rules 1.02 and 11.05 of the Code of Professional Responsibility."
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By way of explanation, the respondents emphasized the following points: 

(a) Respondents’ alleged noble intentions 

In response to the charges of failure to observe due respect to legal 

processes

42

and the courts

43

and of tending to influence, or giving the 

appearance of influencing the Court

44

in the issuance of their Statement, 

respondents assert that their intention was not to malign the Court but 

rather to defend its integrity and credibility and to ensure continued 

confidence in the legal system. Their noble motive was purportedly 

evidenced by the portion of their Statement "focusing on constructive 

action."

45

Respondents’ call in the Statement for the Court "to provide 

clear and concise guidance to the Bench and Bar to ensure only the highest 

quality of legal research and writing in adjudication," was reputedly "in 

keeping with strictures enjoining lawyers to ‘participate in the 

development of the legal system by initiating or supporting efforts in law 

reform and in the improvement of the administration of justice’" (under 

Canon 4 of the Code of Professional Responsibility) and to "promote 

respect for the law and legal processes" (under Canon 1, 

id.).

46

Furthermore, as academics, they allegedly have a "special interest 

and duty to vigilantly guard against plagiarism and misrepresentation 

because these unwelcome occurrences have a profound impact in the 

academe, especially in our law schools."

47



Respondents further "[called] on this Court not to misconstrue the 

Restoring Integrity Statement as an ‘institutional attack’ x x x on the basis 

of its first and ninth paragraphs."

48

They further clarified that at the time 

the Statement was allegedly drafted and agreed upon, it appeared to them 

the Court "was not going to take any action on the grave and startling 

allegations of plagiarism and misrepresentation."

49

According to 

respondents, the bases for their belief were (i) the news article published 

on July 21, 2010 in the Philippine Daily Inquirer wherein Court 

Administrator Jose Midas P. Marquez was reported to have said that Chief 

Justice Corona would not order an inquiry into the matter;

50

and (ii) the 

July 22, 2010 letter of Justice Del Castillo which they claimed "did nothing 

but to downplay the gravity of the plagiarism and misrepresentation 

charges."

51

Respondents claimed that it was their perception of the Court’s 

indifference to the dangers posed by the plagiarism allegations against 

Justice Del Castillo that impelled them to urgently take a public stand on 

the issue. 

(b) The "correctness" of respondents’ position that Justice Del Castillo 

committed plagiarism and should be held accountable in accordance with 

the standards of academic writing 

A significant portion of the Common Compliance is devoted to a discussion 

of the merits of respondents’ charge of plagiarism against Justice Del 

Castillo. Relying on University of the Philippines Board of Regents v. Court 

of Appeals

52

and foreign materials and jurisprudence, respondents 

essentially argue that their position regarding the plagiarism charge 

against Justice Del Castillo is the correct view and that they are therefore 

justified in issuing their Restoring Integrity Statement. Attachments to the 

Common Compliance included, among others: (i) the letter dated October 

28, 2010 of Peter B. Payoyo, LL.M, Ph.D.,

53

sent to Chief Justice Corona 

through Justice Sereno, alleging that the Vinuya decision likewise lifted 

without proper attribution the text from a legal article by Mariana Salazar 

Albornoz that appeared in the Anuario Mexicano De Derecho Internacional 

and from an International Court of Justice decision; and (ii) a 2008 Human 

Rights Law Review Article entitled "Sexual Orientation, Gender Identity and 

International Human Rights Law" by Michael O’Flaherty and John Fisher, in 

support of their charge that Justice Del Castillo also lifted passages from 
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said article without proper attribution, but this time, in his ponencia in Ang 

Ladlad LGBT Party v. Commission on Elections.
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(c) Respondents’ belief that they are being "singled out" by the Court when 

others have likewise spoken on the "plagiarism issue" 

In the Common Compliance, respondents likewise asserted that "the 

plagiarism and misrepresentation allegations are legitimate public 

issues."

55

They identified various published reports and opinions, in 

agreement with and in opposition to the stance of respondents, on the 

issue of plagiarism, specifically: 

(i) Newsbreak report on July 19, 2010 by Aries Rufo and Purple 

Romero;
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(ii) Column of Ramon Tulfo which appeared in the Philippine Daily 

Inquirer on July 24, 2010;
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(iii) Editorial of the Philippine Daily Inquirer published on July 25, 

2010;
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(iv) Letter dated July 22, 2010 of Justice Del Castillo published in 

the Philippine Star on July 30, 2010;
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(v) Column of Former Intellectual Property Office Director General 

Adrian Cristobal, Jr. published in the Business Mirror on August 5, 

2010;
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(vi) Column of Former Chief Justice Artemio Panganiban published 

in the Philippine Daily Inquirer on August 8, 2010;
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(vii) News report regarding Senator Francis Pangilinan’s call for 

the resignation of Justice Del Castillo published in the Daily 

Tribune and the Manila Standard Today on July 31, 2010;
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(viii) News reports regarding the statement of Dean Cesar 

Villanueva of the Ateneo de Manila University School of Law on 

the calls for the resignation of Justice Del Castillo published in The 

Manila Bulletin, the Philippine Star and the Business Mirror on 

August 11, 2010;
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(ix) News report on expressions of support for Justice Del Castillo 

from a former dean of the Pamantasan ng Lungsod ng Maynila, 

the Philippine Constitutional Association, the Judges Association 

of Bulacan and the Integrated Bar of the Philippines – Bulacan 

Chapter published in the Philippine Star on August 16, 2010;

64

and 

(x) Letter of the Dean of the Liceo de Cagayan University College 

of Law published in the Philippine Daily Inquirer on August 10, 

2010.
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In view of the foregoing, respondents alleged that this Court has singled 

them out for sanctions and the charge in the Show Cause Resolution dated 

October 19, 2010 that they may have violated specific canons of the Code 

of Professional Responsibility is unfair and without basis. 

(d) Freedom of expression 

In paragraphs 28 to 30 of the Common Compliance, respondents briefly 

discussed their position that in issuing their Statement, "they should be 

seen as not only to be performing their duties as members of the Bar, 

officers of the court, and teachers of law, but also as citizens of a 

democracy who are constitutionally protected in the exercise of free 

speech."

66

In support of this contention, they cited United States v. 

Bustos,
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In re: Atty. Vicente Raul Almacen, 

68

and In the Matter of Petition 

for Declaratory Relief Re: Constitutionality of Republic Act 4880, Gonzales 

v. Commission on Elections.
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(e) Academic freedom 

In paragraphs 31 to 34 of the Common Compliance, respondents asserted that their 

Statement was also issued in the exercise of their academic freedom as teachers in 

an institution of higher learning. They relied on Section 5 of the University of the 

Philippines Charter of 2008 which provided that "[t]he national university has the 

right and responsibility to exercise academic freedom." They likewise adverted to 

Garcia v. The Faculty Admission Committee, Loyola School of Theology

70

which they 

claimed recognized the extent and breadth of such freedom as to encourage a free 

and healthy discussion and communication of a faculty member’s field of study 

without fear of reprisal. It is respondents’ view that had they remained silent on the 

plagiarism issue in the Vinuya decision they would have "compromised [their] 

integrity and credibility as teachers; [their silence] would have created a culture and 

generation of students, professionals, even lawyers, who would lack the 
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competence and discipline for research and pleading; or, worse, [that] their silence 

would have communicated to the public that plagiarism and misrepresentation are 

inconsequential matters and that intellectual integrity has no bearing or relevance 

to one’s conduct."
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In closing, respondents’ Common Compliance exhorted this Court to consider the 

following portion of the dissenting opinion of Justice George A. Malcolm in Salcedo 

v. Hernandez,

72

to wit: 

Respect for the courts can better be obtained by following a calm and impartial 

course from the bench than by an attempt to compel respect for the judiciary by 

chastising a lawyer for a too vigorous or injudicious exposition of his side of a case. 

The Philippines needs lawyers of independent thought and courageous bearing, 

jealous of the interests of their clients and unafraid of any court, high or low, and 

the courts will do well tolerantly to overlook occasional intemperate language soon 

to be regretted by the lawyer which affects in no way the outcome of a case.
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On the matter of the reliefs to which respondents believe they are entitled, the 

Common Compliance stated, thus: 

WHEREFORE: 

A. Respondents, as citizens of a democracy, professors of law, members of 

the Bar and officers of the Court, respectfully pray that: 

1. the foregoing be noted; and 

2. the Court reconsider and reverse its adverse findings in the 

Show Cause Resolution, including its conclusions that respondents 

have: [a] breached their "obligation as law professors and officers 

of the Court to be the first to uphold the dignity and authority of 

this Court, … and not to promote distrust in the administration of 

justice;" and [b] committed "violations of Canons 10, 11, and 13 

and Rules 1.02 and 11.05 of the Code of Professional 

Responsibility." 

B. In the event the Honorable Court declines to grant the foregoing prayer, 

respondents respectfully pray, in the alternative, and in assertion of their 

due process rights, that before final judgment be rendered: 

1. the Show Cause Resolution be set for hearing; 

2. respondents be given a fair and full opportunity to refute 

and/or address the findings and conclusions of fact in the Show 

Cause Resolution (including especially the finding and conclusion 

of a lack of malicious intent), and in that connection, that 

appropriate procedures and schedules for hearing be adopted and 

defined that will allow them the full and fair opportunity to 

require the production of and to present testimonial, 

documentary, and object evidence bearing on the plagiarism and 

misrepresentation issues in Vinuya v. Executive Secretary (G.R. 

No. 162230, April 28, 2010) and In the Matter of the Charges of 

Plagiarism, etc. Against Associate Justice Mariano C. Del Castillo 

(A.M. No. 10-7-17-SC); and 

3. respondents be given fair and full access to the transcripts, 

records, drafts, reports and submissions in or relating to, and 

accorded the opportunity to cross-examine the witnesses who 

were or could have been called in In The Matter of the Charges of 

Plagiarism, etc. Against Associate Justice Mariano C. Del Castillo 

(A.M. No. 10-7-17-SC).
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Compliance and Reservation of Prof. Rosa Maria T. Juan-Bautista 

Although already included in the Common Compliance, Prof. Rosa Maria T. Juan-

Bautista (Prof. Juan-Bautista) filed a separate Compliance and Reservation (the 

Bautista Compliance), wherein she adopted the allegations in the Common 

Compliance with some additional averments. 

Prof. Juan-Bautista reiterated that her due process rights allegedly entitled her to 

challenge the findings and conclusions in the Show Cause Resolution. Furthermore, 

"[i]f the Restoring Integrity Statement can be considered indirect contempt, under 

Section 3 of Rule 71 of the Rules of Court, such may be punished only after charge 

and hearing."
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Prof. Juan-Bautista stressed that respondents signed the Statement "in good faith 

and with the best intentions to protect the Supreme Court by asking one member 

to resign."

76

For her part, Prof. Juan-Bautista intimated that her deep 

disappointment and sadness for the plight of the Malaya Lolas were what 

motivated her to sign the Statement. 
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On the point of academic freedom, Prof. Juan-Bautista cited jurisprudence

77

which 

in her view highlighted that academic freedom is constitutionally guaranteed to 

institutions of higher learning such that schools have the freedom to determine for 

themselves who may teach, what may be taught, how lessons shall be taught and 

who may be admitted to study and that courts have no authority to interfere in the 

schools’ exercise of discretion in these matters in the absence of grave abuse of 

discretion. She claims the Court has encroached on the academic freedom of the 

University of the Philippines and other universities on their right to determine how 

lessons shall be taught. 

Lastly, Prof. Juan-Bautista asserted that the Statement was an exercise of 

respondents’ constitutional right to freedom of expression that can only be 

curtailed when there is grave and imminent danger to public safety, public morale, 

public health or other legitimate public interest.
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Compliance of Prof. Raul T. Vasquez 

On November 19, 2010, Prof. Raul T. Vasquez (Prof. Vasquez) filed a separate 

Compliance by registered mail (the Vasquez Compliance). In said Compliance, Prof. 

Vasquez narrated the circumstances surrounding his signing of the Statement. He 

alleged that the Vinuya decision was a topic of conversation among the UP Law 

faculty early in the first semester (of academic year 2010-11) because it reportedly 

contained citations not properly attributed to the sources; that he was shown a 

copy of the Statement by a clerk of the Office of the Dean on his way to his class; 

and that, agreeing in principle with the main theme advanced by the Statement, he 

signed the same in utmost good faith.
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In response to the directive from this Court to explain why he should not be 

disciplined as a member of the Bar under the Show Cause Resolution, Prof. Vasquez 

also took the position that a lawyer has the right, like all citizens in a democratic 

society, to comment on acts of public officers. He invited the attention of the Court 

to the following authorities: (a) In re: Vicente Sotto;
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(b) In re: Atty. Vicente Raul 

Almacen;
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and (c) a discussion appearing in American Jurisprudence (AmJur) 

2d.
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He claims that he "never had any intention to unduly influence, nor 

entertained any illusion that he could or should influence, [the Court] in its 

disposition of the Vinuya case"
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and that "attacking the integrity of [the Court] was 

the farthest thing on respondent’s mind when he signed the Statement."

84

Unlike 

his colleagues, who wish to impress upon this Court the purported homogeneity of 

the views on what constitutes plagiarism, Prof. Vasquez stated in his Compliance 

that: 

13. Before this Honorable Court rendered its Decision dated 12 October 2010, some 

espoused the view that willful and deliberate intent to commit plagiarism is an 

essential element of the same. Others, like respondent, were of the opinion that 

plagiarism is committed regardless of the intent of the perpetrator, the way it has 

always been viewed in the academe. This uncertainty made the issue a fair topic for 

academic discussion in the College. Now, this Honorable Court has ruled that 

plagiarism presupposes deliberate intent to steal another’s work and to pass it off 

as one’s own.
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(Emphases supplied.) 

Also in contrast to his colleagues, Prof. Vasquez was willing to concede that he 

"might have been remiss in correctly assessing the effects of such language [in the 

Statement] and could have been more careful."
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He ends his discussion with a 

respectful submission that with his explanation, he has faithfully complied with the 

Show Cause Resolution and that the Court will rule that he had not in any manner 

violated his oath as a lawyer and officer of the Court. 

Separate Compliance of Dean Leonen regarding the charge of violation of Canon 10 

in relation to his submission of a "dummy" of the UP Law Faculty Statement to this 

Court 

In his Compliance, Dean Leonen claimed that there were three drafts/versions of 

the UP Law Faculty Statement, which he described as follows: 

UP College of Law in its signing pages, and the actual signatures of the 

thirty-seven (37) faculty members subject of the Show Cause Resolution. A 

copy was filed with the Honorable Court by Roque and Butuyan on 31 

August 2010 in A.M. No. 10-7-17-SC. 

signature, but which reflects as signatories the names of thirty-seven (37) 

members of the faculty with the notation "(SGD.)". A copy of Restoring 

Integrity II was publicly and physically posted in the UP College of Law on 

10 August 2010. Another copy of Restoring Integrity II was also officially 

received by the Honorable Court from the Dean of the UP College of Law 

on 11 August 2010, almost three weeks before the filing of Restoring 

Integrity I. 

which presently serves as the official file copy of the Dean’s Office in the 

UP College of Law that may be signed by other faculty members who still 
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wish to. It bears the actual signatures of the thirty- seven original 

signatories to Restoring Integrity I above their printed names and the 

notation "(SGD.") and, in addition, the actual signatures of eight (8) other 

members of the faculty above their handwritten or typewritten names.
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For purposes of this discussion, only Restoring Integrity I and Restoring Integrity II 

are relevant since what Dean Leonen has been directed to explain are the 

discrepancies in the signature pages of these two documents. Restoring Integrity III 

was never submitted to this Court. 

On how Restoring Integrity I and Restoring Integrity II were prepared and came 

about, Dean Leonen alleged, thus: 

2.2 On 27 July 2010, sensing the emergence of a relatively broad 

agreement in the faculty on a draft statement, Dean Leonen instructed his 

staff to print the draft and circulate it among the faculty members so that 

those who wished to may sign. For this purpose, the staff encoded the law 

faculty roster to serve as the printed draft’s signing pages. Thus did the 

first printed draft of the Restoring Integrity Statement, Restoring Integrity 

I, come into being. 

2.3. As of 27 July 2010, the date of the Restoring Integrity Statement, Dean 

Leonen was unaware that a Motion for Reconsideration of the Honorable 

Court’s Decision in Vinuya vs. Executive Secretary (G.R. No. 162230, 28 

April 2010) had already been filed, or that the Honorable Court was in the 

process of convening its Committee on Ethics and Ethical Standards in A.M. 

No. 10-7-17-SC. 

2.4. Dean Leonen’s staff then circulated Restoring Integrity I among the 

members of the faculty. Some faculty members visited the Dean’s Office to 

sign the document or had it brought to their classrooms in the College of 

Law, or to their offices or residences. Still other faculty members who, for 

one reason or another, were unable to sign Restoring Integrity I at that 

time, nevertheless conveyed to Dean Leonen their assurances that they 

would sign as soon as they could manage. 

2.5. Sometime in the second week of August, judging that Restoring 

Integrity I had been circulated long enough, Dean Leonen instructed his 

staff to reproduce the statement in a style and manner appropriate for 

posting in the College of Law. Following his own established practice in 

relation to significant public issuances, he directed them to reformat the 

signing pages so that only the names of those who signed the first printed 

draft would appear, together with the corresponding "(SGD.)" note 

following each name. Restoring Integrity II thus came into being.
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According to Dean Leonen, the "practice of eliminating blanks opposite or above 

the names of non-signatories in the final draft of significant public issuances, is 

meant not so much for aesthetic considerations as to secure the integrity of such 

documents."
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He likewise claimed that "[p]osting statements with blanks would be 

an open invitation to vandals and pranksters."
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With respect to the inclusion of Justice Mendoza’s name as among the signatories 

in Restoring Integrity II when in fact he did not sign Restoring Integrity I, Dean 

Leonen attributed the mistake to a miscommunication involving his administrative 

officer. In his Compliance, he narrated that: 

2.7. Upon being presented with a draft of Restoring Integrity II with the 

reformatted signing pages, Dean Leonen noticed the inclusion of the name 

of Justice Mendoza among the "(SGD.)" signatories. As Justice Mendoza 

was not among those who had physically signed Restoring Integrity I when 

it was previously circulated, Dean Leonen called the attention of his staff 

to the inclusion of the Justice’s name among the "(SGD.)" signatories in 

Restoring Integrity II. 

2.8. Dean Leonen was told by his administrative officer that she had 

spoken to Justice Mendoza over the phone on Friday, 06 August 2010. 

According to her, Justice Mendoza had authorized the dean to sign the 

Restoring Integrity Statement for him as he agreed fundamentally with its 

contents. Also according to her, Justice Mendoza was unable at that time 

to sign the Restoring Integrity Statement himself as he was leaving for the 

United States the following week. It would later turn out that this account 

was not entirely accurate.
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(Underscoring and italics supplied.) 

Dean Leonen claimed that he "had no reason to doubt his administrative officer, 

however, and so placed full reliance on her account"

92

as "[t]here were indeed 

other faculty members who had also authorized the Dean to indicate that they 

were signatories, even though they were at that time unable to affix their 

signatures physically to the document."
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However, after receiving the Show Cause Resolution, Dean Leonen and his staff 

reviewed the circumstances surrounding their effort to secure Justice Mendoza’s 

signature. It would turn out that this was what actually transpired: 
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2.22.1. On Friday, 06 August 2010, when the dean’s staff talked to Justice 

Mendoza on the phone, he [Justice Mendoza] indeed initially agreed to 

sign the Restoring Integrity Statement as he fundamentally agreed with its 

contents. However, Justice Mendoza did not exactly say that he authorized 

the dean to sign the Restoring Integrity Statement. Rather, he inquired if 

he could authorize the dean to sign it for him as he was about to leave for 

the United States. The dean’s staff informed him that they would, at any 

rate, still try to bring the Restoring Integrity Statement to him. 

2.22.2. Due to some administrative difficulties, Justice Mendoza was 

unable to sign the Restoring Integrity Statement before he left for the U.S. 

the following week. 

2.22.3. The staff was able to bring Restoring Integrity III to Justice Mendoza 

when he went to the College to teach on 24 September 2010, a day after 

his arrival from the U.S. This time, Justice Mendoza declined to sign.
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According to the Dean: 

2.23. It was only at this time that Dean Leonen realized the true import of the call 

he received from Justice Mendoza in late September. Indeed, Justice Mendoza 

confirmed that by the time the hard copy of the Restoring Integrity Statement was 

brought to him shortly after his arrival from the U.S., he declined to sign it because 

it had already become controversial. At that time, he predicted that the Court 

would take some form of action against the faculty. By then, and under those 

circumstances, he wanted to show due deference to the Honorable Court, being a 

former Associate Justice and not wishing to unduly aggravate the situation by 

signing the Statement.
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(Emphases supplied.) 

With respect to the omission of Atty. Armovit’s name in the signature page of 

Restoring Integrity II when he was one of the signatories of Restoring Integrity I and 

the erroneous description in Dean Leonen’s August 10, 2010 letter that the version 

of the Statement submitted to the Court was signed by 38 members of the UP Law 

Faculty, it was explained in the Compliance that: 

Respondent Atty. Miguel Armovit physically signed Restoring Integrity I when it was 

circulated to him. However, his name was inadvertently left out by Dean Leonen’s 

staff in the reformatting of the signing pages in Restoring Integrity II. The dean 

assumed that his name was still included in the reformatted signing pages, and so 

mentioned in his cover note to Chief Justice Corona that 38 members of the law 

faculty signed (the original 37 plus Justice Mendoza.)
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Dean Leonen argues that he should not be deemed to have submitted a dummy of 

the Statement that was not a true and faithful reproduction of the same. He 

emphasized that the main body of the Statement was unchanged in all its three 

versions and only the signature pages were not the same. This purportedly is 

merely "reflective of *the Statement’s+ essential nature as a ‘live’ public manifesto 

meant to continuously draw adherents to its message, its signatory portion is 

necessarily evolving and dynamic x x x many other printings of [the Statement] may 

be made in the future, each one reflecting the same text but with more and more 

signatories."
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Adverting to criminal law by analogy, Dean Leonen claims that "this is 

not an instance where it has been made to appear in a document that a person has 

participated in an act when the latter did not in fact so participate"

98

for he "did not 

misrepresent which members of the faculty of the UP College of Law had agreed 

with the Restoring Integrity Statement proper and/or had expressed their desire to 

be signatories thereto."

99



In this regard, Dean Leonen believes that he had not committed any violation of 

Canon 10 or Rules 10.01 and 10.02 for he did not mislead nor misrepresent to the 

Court the contents of the Statement or the identities of the UP Law faculty 

members who agreed with, or expressed their desire to be signatories to, the 

Statement. He also asserts that he did not commit any violation of Rule 10.03 as he 

"coursed [the Statement] through the appropriate channels by transmitting the 

same to Honorable Chief Justice Corona for the latter’s information and proper 

disposition with the hope that its points would be duly considered by the Honorable 

Court en banc."
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Citing Rudecon Management Corporation v. Camacho,
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Dean 

Leonen posits that the required quantum of proof has not been met in this case and 

that no dubious character or motivation for the act complained of existed to 

warrant an administrative sanction for violation of the standard of honesty 

provided for by the Code of Professional Responsibility.
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Dean Leonen ends his Compliance with an enumeration of nearly identical reliefs as 

the Common Compliance, including the prayers for a hearing and for access to the 

records, evidence and witnesses allegedly relevant not only in this case but also in 

A.M. No. 10-7-17-SC, the ethical investigation involving Justice Del Castillo. 

Manifestation of Prof. Owen Lynch (Lynch Manifestation) 

For his part, Prof. Owen Lynch (Prof. Lynch) manifests to this Court that he is not a 

member of the Philippine bar; but he is a member of the bar of the State of 

Minnesota. He alleges that he first taught as a visiting professor at the UP College of 

Law in 1981 to 1988 and returned in the same capacity in 2010. He further alleges 

that "[h]e subscribes to the principle, espoused by this Court and the Supreme 
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Court of the United States, that ‘…*d+ebate on public issues should be uninhibited, 

robust and wide open and that it may well include vehement, caustic, and 

sometimes unpleasantly sharp attacks on government and public officials."
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In 

signing the Statement, he believes that "the right to speak means the right to speak 

effectively."

104

Citing the dissenting opinions in Manila Public School Teachers 

Association v. Laguio, Jr.,

105

Prof. Lynch argued that "[f]or speech to be effective, it 

must be forceful enough to make the intended recipients listen"

106

and "[t]he 

quality of education would deteriorate in an atmosphere of repression, when the 

very teachers who are supposed to provide an example of courage and self-

assertiveness to their pupils can speak only in timorous whispers."
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Relying on the 

doctrine in In the Matter of Petition for Declaratory Relief Re: Constitutionality of 

Republic Act 4880, Gonzales v. Commission on Elections,

108

Prof. Lynch believed 

that the Statement did not pose any danger, clear or present, of any substantive 

evil so as to remove it from the protective mantle of the Bill of Rights (i.e., referring 

to the constitutional guarantee on free speech).

109

He also stated that he "has read 

the Compliance of the other respondents to the Show Cause Resolution" and that 

"he signed the Restoring Integrity Statement for the same reasons they did."
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ISSUES 

Based on the Show Cause Resolution and a perusal of the submissions of 

respondents, the material issues to be resolved in this case are as follows: 

1.) Does the Show Cause Resolution deny respondents their freedom of 

expression? 

2.) Does the Show Cause Resolution violate respondents’ academic 

freedom as law professors? 

3.) Do the submissions of respondents satisfactorily explain why they 

should not be disciplined as Members of the Bar under Canons 1, 11, and 

13 and Rules 1.02 and 11.05 of the Code of Professional Responsibility? 

4.) Does the separate Compliance of Dean Leonen satisfactorily explain 

why he should not be disciplined as a Member of the Bar under Canon 10, 

Rules 10.01, 10.02 and 10.03? 

5.) Are respondents entitled to have the Show Cause Resolution set for 

hearing and in relation to such hearing, are respondents entitled to require 

the production or presentation of evidence bearing on the plagiarism and 

misrepresentation issues in the Vinuya case (G.R. No. 162230) and the 

ethics case against Justice Del Castillo (A.M. No. 10-7-17-SC) and to have 

access to the records and transcripts of, and the witnesses and evidence 

presented, or could have been presented, in the ethics case against Justice 

Del Castillo (A.M. No. 10-7-17-SC)? 

DISCUSSION 

The Show Cause Resolution does not deny respondents their freedom of 

expression. 

It is respondents’ collective claim that the Court, with the issuance of the Show 

Cause Resolution, has interfered with respondents’ constitutionally mandated right 

to free speech and expression. It appears that the underlying assumption behind 

respondents’ assertion is the misconception that this Court is denying them the 

right to criticize the Court’s decisions and actions, and that this Court seeks to 

"silence" respondent law professors’ dissenting view on what they characterize as a 

"legitimate public issue." 

This is far from the truth. A reading of the Show Cause Resolution will plainly show 

that it was neither the fact that respondents had criticized a decision of the Court 

nor that they had charged one of its members of plagiarism that motivated the said 

Resolution. It was the manner of the criticism and the contumacious language by 

which respondents, who are not parties nor counsels in the Vinuya case, have 

expressed their opinion in favor of the petitioners in the said pending case for the 

"proper disposition" and consideration of the Court that gave rise to said 

Resolution. The Show Cause Resolution painstakingly enumerated the statements 

that the Court considered excessive and uncalled for under the circumstances 

surrounding the issuance, publication, and later submission to this Court of the UP 

Law faculty’s Restoring Integrity Statement. 

To reiterate, it was not the circumstance that respondents expressed a belief that 

Justice Del Castillo was guilty of plagiarism but rather their expression of that belief 

as "not only as an established fact, but a truth"
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when it was "[o]f public 

knowledge [that there was] an ongoing investigation precisely to determine the 

truth of such allegations."
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It was also pointed out in the Show Cause Resolution 

that there was a pending motion for reconsideration of the Vinuya decision.

113

The 

Show Cause Resolution made no objections to the portions of the Restoring 

Integrity Statement that respondents claimed to be "constructive" but only asked 

respondents to explain those portions of the said Statement that by no stretch of 

the imagination could be considered as fair or constructive, to wit: 
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Beyond this, however, the statement bore certain remarks which raise concern for 

the Court. The opening sentence alone is a grim preamble to the institutional 

attack that lay ahead. It reads: 

An extraordinary act of injustice has again been committed against the brave 

Filipinas who had suffered abuse during a time of war. 

The first paragraph concludes with a reference to the decision in Vinuya v. 

Executive Secretary as a reprehensible act of dishonesty and misrepresentation by 

the Highest Court of the land. x x x. 

The insult to the members of the Court was aggravated by imputations of 

deliberately delaying the resolution of the said case, its dismissal on the basis of 

"polluted sources," the Court’s alleged indifference to the cause of petitioners [in 

the Vinuya case], as well as the supposed alarming lack of concern of the members 

of the Court for even the most basic values of decency and respect.
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x x x. 

(Underscoring ours.) 

To be sure, the Show Cause Resolution itself recognized respondents’ freedom of 

expression when it stated that: 

While most agree that the right to criticize the judiciary is critical to maintaining a 

free and democratic society, there is also a general consensus that healthy criticism 

only goes so far. Many types of criticism leveled at the judiciary cross the line to 

become harmful and irresponsible attacks. These potentially devastating attacks 

and unjust criticism can threaten the independence of the judiciary. The court must 

"insist on being permitted to proceed to the disposition of its business in an orderly 

manner, free from outside interference obstructive of its functions and tending to 

embarrass the administration of justice." 

The Court could hardly perceive any reasonable purpose for the faculty’s less than 

objective comments except to discredit the April 28, 2010 Decision in the Vinuya 

case and undermine the Court’s honesty, integrity and competence in addressing 

the motion for its reconsideration. As if the case on the comfort women’s claims is 

not controversial enough, the UP Law faculty would fan the flames and invite 

resentment against a resolution that would not reverse the said decision. This 

runs contrary to their obligation as law professors and officers of the Court to be 

the first to uphold the dignity and authority of this Court, to which they owe fidelity 

according to the oath they have taken as attorneys, and not to promote distrust in 

the administration of justice.
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x x x. (Citations omitted; emphases and 

underscoring supplied.) 

Indeed, in a long line of cases, including those cited in respondents’ submissions, 

this Court has held that the right to criticize the courts and judicial officers must be 

balanced against the equally primordial concern that the independence of the 

Judiciary be protected from due influence or interference. In cases where the critics 

are not only citizens but members of the Bar, jurisprudence has repeatedly affirmed 

the authority of this Court to discipline lawyers whose statements regarding the 

courts and fellow lawyers, whether judicial or extrajudicial, have exceeded the 

limits of fair comment and common decency. 

As early as the 1935 case of Salcedo v. Hernandez,

116

the Court found Atty. Vicente 

J. Francisco both guilty of contempt and liable administratively for the following 

paragraph in his second motion for reconsideration: 

We should like frankly and respectfully to make it of record that the resolution of 

this court, denying our motion for reconsideration, is absolutely erroneous and 

constitutes an outrage to the rights of the petitioner Felipe Salcedo and a mockery 

of the popular will expressed at the polls in the municipality of Tiaong, Tayabas. We 

wish to exhaust all the means within our power in order that this error may be 

corrected by the very court which has committed it, because we should not want 

that some citizen, particularly some voter of the municipality of Tiaong, Tayabas, 

resort to the press publicly to denounce, as he has a right to do, the judicial outrage 

of which the herein petitioner has been the victim, and because it is our utmost 

desire to safeguard the prestige of this honorable court and of each and every 

member thereof in the eyes of the public. But, at the same time we wish to state 

sincerely that erroneous decisions like these, which the affected party and his 

thousands of voters will necessarily consider unjust, increase the proselytes of 

'sakdalism' and make the public lose confidence in the administration of 

justice.
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(Emphases supplied.) 

The highlighted phrases were considered by the Court as neither justified nor 

necessary and further held that: 

[I]n order to call the attention of the court in a special way to the essential points 

relied upon in his argument and to emphasize the force thereof, the many reasons 

stated in his said motion were sufficient and the phrases in question were 

superfluous. In order to appeal to reason and justice, it is highly improper and amiss 

to make trouble and resort to threats, as Attorney Vicente J. Francisco has done, 

because both means are annoying and good practice can never sanction them by 

reason of their natural tendency to disturb and hinder the free exercise of a serene 

and impartial judgment, particularly in judicial matters, in the consideration of 

questions submitted for resolution. 
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There is no question that said paragraph of Attorney Vicente J. Francisco's motion 

contains a more or less veiled threat to the court because it is insinuated therein, 

after the author shows the course which the voters of Tiaong should follow in case 

he fails in his attempt, that they will resort to the press for the purpose of 

denouncing, what he claims to be a judicial outrage of which his client has been the 

victim; and because he states in a threatening manner with the intention of 

predisposing the mind of the reader against the court, thus creating an atmosphere 

of prejudices against it in order to make it odious in the public eye, that decisions of 

the nature of that referred to in his motion promote distrust in the administration 

of justice and increase the proselytes of sakdalism, a movement with seditious and 

revolutionary tendencies the activities of which, as is of public knowledge, occurred 

in this country a few days ago. This cannot mean otherwise than contempt of the 

dignity of the court and disrespect of the authority thereof on the part of Attorney 

Vicente J. Francisco, because he presumes that the court is so devoid of the sense 

of justice that, if he did not resort to intimidation, it would maintain its error 

notwithstanding the fact that it may be proven, with good reasons, that it has acted 

erroneously.
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(Emphases supplied.) 

Significantly, Salcedo is the decision from which respondents culled their quote 

from the minority view of Justice Malcolm. Moreover, Salcedo concerned 

statements made in a pleading filed by a counsel in a case, unlike the respondents 

here, who are neither parties nor counsels in the Vinuya case and therefore, do not 

have any standing at all to interfere in the Vinuya case. Instead of supporting 

respondents’ theory, Salcedo is authority for the following principle: 

As a member of the bar and an officer of this court, Attorney Vicente J. Francisco, as 

any attorney, is in duty bound to uphold its dignity and authority and to defend its 

integrity, not only because it has conferred upon him the high privilege, not a right 

(Malcolm, Legal Ethics, 158 and 160), of being what he now is: a priest of justice (In 

re Thatcher, 80 Ohio St. Rep., 492, 669), but also because in so doing, he neither 

creates nor promotes distrust in the administration of justice, and prevents 

anybody from harboring and encouraging discontent which, in many cases, is the 

source of disorder, thus undermining the foundation upon which rests that bulwark 

called judicial power to which those who are aggrieved turn for protection and 

relief.
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(Emphases supplied.) 

Thus, the lawyer in Salcedo was fined and reprimanded for his injudicious 

statements in his pleading, by accusing the Court of "erroneous ruling." Here, the 

respondents’ Statement goes way beyond merely ascribing error to the Court. 

Other cases cited by respondents likewise espouse rulings contrary to their 

position. In re: Atty. Vicente Raul Almacen,
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cited in the Common Compliance and 

the Vasquez Compliance, was an instance where the Courtindefinitely suspended a 

member of the Bar for filing and releasing to the press a "Petition to Surrender 

Lawyer’s Certificate of Title" in protest of what he claimed was a great injustice to 

his client committed by the Supreme Court. In the decision, the petition was 

described, thus: 

He indicts this Court, in his own phrase, as a tribunal "peopled by men who are 

calloused to our pleas for justice, who ignore without reasons their own applicable 

decisions and commit culpable violations of the Constitution with impunity." His 

client's he continues, who was deeply aggrieved by this Court's "unjust judgment," 

has become "one of the sacrificial victims before the altar of hypocrisy." In the same 

breath that he alludes to the classic symbol of justice, he ridicules the members of 

this Court, saying "that justice as administered by the present members of the 

Supreme Court is not only blind, but also deaf and dumb." He then vows to argue 

the cause of his client "in the people's forum," so that "the people may know of the 

silent injustices committed by this Court," and that "whatever mistakes, wrongs and 

injustices that were committed must never be repeated." He ends his petition with 

a prayer that 

"x x x a resolution issue ordering the Clerk of Court to receive the certificate of the 

undersigned attorney and counsellor-at-law IN TRUST with reservation that at any 

time in the future and in the event we regain our faith and confidence, we may 

retrieve our title to assume the practice of the noblest profession."
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It is true that in Almacen the Court extensively discussed foreign jurisprudence on 

the principle that a lawyer, just like any citizen, has the right to criticize and 

comment upon actuations of public officers, including judicial authority. However, 

the real doctrine in Almacen is that such criticism of the courts, whether done in 

court or outside of it, must conform to standards of fairness and propriety. This 

case engaged in an even more extensive discussion of the legal authorities 

sustaining this view.1awphi1 To quote from that decision: 

But it is the cardinal condition of all such criticism that it shall be bona fide, and 

shall not spill over the walls of decency and propriety. A wide chasm exists between 

fair criticism, on the one hand, and abuse and slander of courts and the judges 

thereof, on the other. Intemperate and unfair criticism is a gross violation of the 

duty of respect to courts. It is such a misconduct that subjects a lawyer to 

disciplinary action. 
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For, membership in the Bar imposes upon a person obligations and duties which are 

not mere flux and ferment. His investiture into the legal profession places upon his 

shoulders no burden more basic, more exacting and more imperative than that of 

respectful behavior toward the courts. He vows solemnly to conduct himself "with 

all good fidelity x x x to the courts;" and the Rules of Court constantly remind him 

"to observe and maintain the respect due to courts of justice and judicial officers." 

The first canon of legal ethics enjoins him "to maintain towards the courts a 

respectful attitude, not for the sake of the temporary incumbent of the judicial 

office, but for the maintenance of its supreme importance." 

As Mr. Justice Field puts it: 

"x x x the obligation which attorneys impliedly assume, if they do not by express 

declaration take upon themselves, when they are admitted to the Bar, is not merely 

to be obedient to the Constitution and laws, but to maintain at all times the respect 

due to courts of justice and judicial officers. This obligation is not discharged by 

merely observing the rules of courteous demeanor in open court, but includes 

abstaining out of court from all insulting language and offensive conduct toward 

judges personally for their judicial acts." (Bradley, v. Fisher, 20 Law. 4d. 647, 652) 

The lawyer's duty to render respectful subordination to the courts is essential to the 

orderly administration of justice. Hence, in the assertion of their clients' rights, 

lawyers — even those gifted with superior intellect — are enjoined to rein up their 

tempers. 

"The counsel in any case may or may not be an abler or more learned lawyer than 

the judge, and it may tax his patience and temper to submit to rulings which he 

regards as incorrect, but discipline and self-respect are as necessary to the orderly 

administration of justice as they are to the effectiveness of an army. The decisions 

of the judge must be obeyed, because he is the tribunal appointed to decide, and 

the bar should at all times be the foremost in rendering respectful submission." (In 

Re Scouten, 40 Atl. 481) 

x x x x 

In his relations with the courts, a lawyer may not divide his personality so as to be 

an attorney at one time and a mere citizen at another. Thus, statements made by 

an attorney in private conversations or communications or in the course of a 

political campaign, if couched in insulting language as to bring into scorn and 

disrepute the administration of justice, may subject the attorney to disciplinary 

action.
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(Emphases and underscoring supplied.) 

In a similar vein, In re: Vicente Sotto,

123

cited in the Vasquez Compliance, observed 

that: 

[T]his Court, in In re Kelly, held the following: 

The publication of a criticism of a party or of the court to a pending cause, 

respecting the same, has always been considered as misbehavior, tending to 

obstruct the administration of justice, and subjects such persons to contempt 

proceedings. Parties have a constitutional right to have their causes tried fairly in 

court, by an impartial tribunal, uninfluenced by publications or public clamor. Every 

citizen has a profound personal interest in the enforcement of the fundamental 

right to have justice administered by the courts, under the protection and forms of 

law, free from outside coercion or interference. x x x. 

Mere criticism or comment on the correctness or wrongness, soundness or 

unsoundness of the decision of the court in a pending case made in good faith may 

be tolerated; because if well founded it may enlighten the court and contribute to 

the correction of an error if committed; but if it is not well taken and obviously 

erroneous, it should, in no way, influence the court in reversing or modifying its 

decision. x x x. 

x x x x 

To hurl the false charge that this Court has been for the last years committing 

deliberately "so many blunders and injustices," that is to say, that it has been 

deciding in favor of one party knowing that the law and justice is on the part of the 

adverse party and not on the one in whose favor the decision was rendered, in 

many cases decided during the last years, would tend necessarily to undermine the 

confidence of the people in the honesty and integrity of the members of this Court, 

and consequently to lower or degrade the administration of justice by this Court. 

The Supreme Court of the Philippines is, under the Constitution, the last bulwark to 

which the Filipino people may repair to obtain relief for their grievances or 

protection of their rights when these are trampled upon, and if the people lose 

their confidence in the honesty and integrity of the members of this Court and 

believe that they cannot expect justice therefrom, they might be driven to take the 

law into their own hands, and disorder and perhaps chaos might be the result. As a 

member of the bar and an officer of the courts Atty. Vicente Sotto, like any other, is 

in duty bound to uphold the dignity and authority of this Court, to which he owes 

fidelity according to the oath he has taken as such attorney, and not to promote 

distrust in the administration of justice. Respect to the courts guarantees the 
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stability of other institutions, which without such guaranty would be resting on a 

very shaky foundation.
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(Emphases and underscoring supplied.) 

That the doctrinal pronouncements in these early cases are still good law can be 

easily gleaned even from more recent jurisprudence. 

In Choa v. Chiongson,
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the Court administratively disciplined a lawyer, through the 

imposition of a fine, for making malicious and unfounded criticisms of a judge in the 

guise of an administrative complaint and held, thus: 

As an officer of the court and its indispensable partner in the sacred task of 

administering justice, graver responsibility is imposed upon a lawyer than any other 

to uphold the integrity of the courts and to show respect to its officers. This does 

not mean, however, that a lawyer cannot criticize a judge. As we stated in Tiongco 

vs. Hon. Aguilar: 

It does not, however, follow that just because a lawyer is an officer of the court, he 

cannot criticize the courts. That is his right as a citizen, and it is even his duty as an 

officer of the court to avail of such right. Thus, in In Re: Almacen (31 SCRA 562, 579-

580 [1970]), this Court explicitly declared: 

Hence, as a citizen and as officer of the court, a lawyer is expected not only to 

exercise the right, but also to consider it his duty to avail of such right. No law may 

abridge this right. Nor is he "professionally answerable to a scrutiny into the official 

conduct of the judges, which would not expose him to legal animadversion as a 

citizen." (Case of Austin, 28 Am Dec. 657, 665). 

x x x x 

Nevertheless, such a right is not without limit. For, as this Court warned in Almacen: 

But it is a cardinal condition of all such criticism that it shall be bona fide, and shall 

not spill over the walls of decency and propriety. A wide chasm exists between fair 

criticism, on the one hand, and abuse and slander of courts and the judges thereof, 

on the other. Intemperate and unfair criticism is a gross violation of the duty of 

respect to courts. It is such a misconduct, that subjects a lawyer to disciplinary 

action. 

x x x x 

Elsewise stated, the right to criticize, which is guaranteed by the freedom of speech 

and of expression in the Bill of Rights of the Constitution, must be exercised 

responsibly, for every right carries with it a corresponding obligation.Freedom is not 

freedom from responsibility, but freedom with responsibility. x x x. 

x x x x 

Proscribed then are, inter alia, the use of unnecessary language which jeopardizes 

high esteem in courts, creates or promotes distrust in judicial administration 

(Rheem, supra), or tends necessarily to undermine the confidence of people in the 

integrity of the members of this Court and to degrade the administration of justice 

by this Court (In re: Sotto, 82 Phil. 595 [1949]); or of offensive and abusive language 

(In re: Rafael Climaco, 55 SCRA 107 [1974]); or abrasive and offensive language 

(Yangson vs. Salandanan, 68 SCRA 42 [1975]; or of disrespectful, offensive, 

manifestly baseless, and malicious statements in pleadings or in a letter addressed 

to the judge (Baja vs. Macandog, 158 SCRA [1988], citing the resolution of 19 

January 1988 in Phil. Public Schools Teachers Association vs. Quisumbing, G.R. No. 

76180, and Ceniza vs. Sebastian, 130 SCRA 295 [1984]); or of disparaging, 

intemperate, and uncalled-for remarks (Sangalang vs. Intermediate Appellate Court, 

177 SCRA 87 [1989]). 

Any criticism against a judge made in the guise of an administrative complaint 

which is clearly unfounded and impelled by ulterior motive will not excuse the 

lawyer responsible therefor under his duty of fidelity to his client. x x 

x.
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(Emphases and underscoring supplied.) 

In Saberon v. Larong,

127

where this Court found respondent lawyer guilty of simple 

misconduct for using intemperate language in his pleadings and imposed a fine 

upon him, we had the occasion to state: 

The Code of Professional Responsibility mandates: 

CANON 8 - A lawyer shall conduct himself with courtesy, fairness and candor 

toward his professional colleagues, and shall avoid harassing tactics against 

opposing counsel. 

Rule 8.01 - A lawyer shall not, in his professional dealings, use language which is 

abusive, offensive or otherwise improper. 
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CANON 11 - A lawyer shall observe and maintain the respect due to the courts 

and to judicial officers and should insist on similar conduct by others. 

Rule 11.03 - A lawyer shall abstain from scandalous, offensive or menacing 

language or behavior before the Courts. 

To be sure, the adversarial nature of our legal system has tempted members of the 

bar to use strong language in pursuit of their duty to advance the interests of their 

clients. 

However, while a lawyer is entitled to present his case with vigor and courage, 

such enthusiasm does not justify the use of offensive and abusive language. 

Language abounds with countless possibilities for one to be emphatic but 

respectful, convincing but not derogatory, illuminating but not offensive. 

On many occasions, the Court has reminded members of the Bar to abstain from 

all offensive personality and to advance no fact prejudicial to the honor or 

reputation of a party or witness, unless required by the justice of the cause with 

which he is charged. In keeping with the dignity of the legal profession, a lawyer’s 

language even in his pleadings must be dignified.
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Verily, the accusatory and vilifying nature of certain portions of the Statement 

exceeded the limits of fair comment and cannot be deemed as protected free 

speech. Even In the Matter of Petition for Declaratory Relief Re: Constitutionality of 

Republic Act 4880, Gonzales v. Commission on Elections,

129

relied upon by 

respondents in the Common Compliance, held that: 

From the language of the specific constitutional provision, it would appear that the 

right is not susceptible of any limitation. No law may be passed abridging the 

freedom of speech and of the press. The realities of life in a complex society 

preclude however a literal interpretation. Freedom of expression is not an absolute. 

It would be too much to insist that at all times and under all circumstances it should 

remain unfettered and unrestrained. There are other societal values that press for 

recognition. x x x.
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(Emphasis supplied.) 

One such societal value that presses for recognition in the case at bar is the threat 

to judicial independence and the orderly administration of justice that immoderate, 

reckless and unfair attacks on judicial decisions and institutions pose. This Court 

held as much in Zaldivar v. Sandiganbayan and Gonzales,
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where we indefinitely 

suspended a lawyer from the practice of law for issuing to the media statements 

grossly disrespectful towards the Court in relation to a pending case, to wit: 

Respondent Gonzales is entitled to the constitutional guarantee of free speech. No 

one seeks to deny him that right, least of all this Court. What respondent seems 

unaware of is that freedom of speech and of expression, like all constitutional 

freedoms, is not absolute and that freedom of expression needs on occasion to be 

adjusted to and accommodated with the requirements of equally important public 

interest. One of these fundamental public interests is the maintenance of the 

integrity and orderly functioning of the administration of justice. There is no 

antinomy between free expression and the integrity of the system of administering 

justice. For the protection and maintenance of freedom of expression itself can be 

secured only within the context of a functioning and orderly system of dispensing 

justice, within the context, in other words, of viable independent institutions for 

delivery of justice which are accepted by the general community. x x 

x.
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(Emphases supplied.) 

For this reason, the Court cannot uphold the view of some respondents

133

that the 

Statement presents no grave or imminent danger to a legitimate public interest. 

The Show Cause Resolution does not interfere with respondents’ academic 

freedom. 

It is not contested that respondents herein are, by law and jurisprudence, 

guaranteed academic freedom and undisputably, they are free to determine what 

they will teach their students and how they will teach. We must point out that there 

is nothing in the Show Cause Resolution that dictates upon respondents the subject 

matter they can teach and the manner of their instruction. Moreover, it is not 

inconsistent with the principle of academic freedom for this Court to subject 

lawyers who teach law to disciplinary action for contumacious conduct and speech, 

coupled with undue intervention in favor of a party in a pending case, without 

observing proper procedure, even if purportedly done in their capacity as teachers. 

A novel issue involved in the present controversy, for it has not been passed upon 

in any previous case before this Court, is the question of whether lawyers who are 

also law professors can invoke academic freedom as a defense in an administrative 

proceeding for intemperate statements tending to pressure the Court or influence 

the outcome of a case or degrade the courts. 

Applying by analogy the Court’s past treatment of the "free speech" defense in 

other bar discipline cases, academic freedom cannot be successfully invoked by 

respondents in this case. The implicit ruling in the jurisprudence discussed above is 

that the constitutional right to freedom of expression of members of the Bar may 

be circumscribed by their ethical duties as lawyers to give due respect to the courts 
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and to uphold the public’s faith in the legal profession and the justice system. To 

our mind, the reason that freedom of expression may be so delimited in the case of 

lawyers applies with greater force to the academic freedom of law professors. 

It would do well for the Court to remind respondents that, in view of the broad 

definition in Cayetano v. Monsod,
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lawyers when they teach law are considered 

engaged in the practice of law. Unlike professors in other disciplines and more than 

lawyers who do not teach law, respondents are bound by their oath to uphold the 

ethical standards of the legal profession. Thus, their actions as law professors must 

be measured against the same canons of professional responsibility applicable to 

acts of members of the Bar as the fact of their being law professors is inextricably 

entwined with the fact that they are lawyers. 

Even if the Court was willing to accept respondents’ proposition in the Common 

Compliance that their issuance of the Statement was in keeping with their duty to 

"participate in the development of the legal system by initiating or supporting 

efforts in law reform and in the improvement of the administration of justice" 

under Canon 4 of the Code of Professional Responsibility, we cannot agree that 

they have fulfilled that same duty in keeping with the demands of Canons 1, 11 and 

13 to give due respect to legal processes and the courts, and to avoid conduct that 

tends to influence the courts. Members of the Bar cannot be selective regarding 

which canons to abide by given particular situations. With more reason that law 

professors are not allowed this indulgence, since they are expected to provide their 

students exemplars of the Code of Professional Responsibility as a whole and not 

just their preferred portions thereof. 

The Court’s rulings on the submissions regarding the charge of violation of Canons 

1, 11 and 13. 

Having disposed of respondents’ main arguments of freedom of expression and 

academic freedom, the Court considers here the other averments in their 

submissions. 

With respect to good faith, respondents’ allegations presented two main ideas: (a) 

the validity of their position regarding the plagiarism charge against Justice Del 

Castillo, and (b) their pure motive to spur this Court to take the correct action on 

said issue. 

The Court has already clarified that it is not the expression of respondents’ staunch 

belief that Justice Del Castillo has committed a misconduct that the majority of this 

Court has found so unbecoming in the Show Cause Resolution. No matter how firm 

a lawyer’s conviction in the righteousness of his cause there is simply no excuse for 

denigrating the courts and engaging in public behavior that tends to put the courts 

and the legal profession into disrepute. This doctrine, which we have repeatedly 

upheld in such cases as Salcedo, In re Almacen and Saberong, should be applied in 

this case with more reason, as the respondents, not parties to the Vinuya case, 

denounced the Court and urged it to change its decision therein, in a public 

statement using contumacious language, which with temerity they subsequently 

submitted to the Court for "proper disposition." 

That humiliating the Court into reconsidering the Vinuya Decision in favor of the 

Malaya Lolas was one of the objectives of the Statement could be seen in the 

following paragraphs from the same: 

And in light of the significance of this decision to the quest for justice not only of 

Filipino women, but of women elsewhere in the world who have suffered the 

horrors of sexual abuse and exploitation in times of war, the Court cannot coldly 

deny relief and justice to the petitioners on the basis of pilfered and misinterpreted 

texts. 

x x x x 

(3) The same breach and consequent disposition of the Vinuya case does violence 

to the primordial function of the Supreme Court as the ultimate dispenser of justice 

to all those who have been left without legal or equitable recourse, such as the 

petitioners therein.
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Whether or not respondents’ views regarding the plagiarism issue in 

the Vinuya case had valid basis was wholly immaterial to their liability for 

contumacious speech and conduct. These are two separate matters to be properly 

threshed out in separate proceedings. The Court considers it highly inappropriate, if 

not tantamount to dissembling, the discussion devoted in one of the compliances 

arguing the guilt of Justice Del Castillo. In the Common Compliance, respondents 

even go so far as to attach documentary evidence to support the plagiarism charges 

against Justice Del Castillo in the present controversy. The ethics case of Justice Del 

Castillo (A.M. No. 10-7-17-SC), with the filing of a motion for reconsideration, was 

still pending at the time of the filing of respondents’ submissions in this 

administrative case. As respondents themselves admit, they are neither parties nor 

counsels in the ethics case against Justice Del Castillo. Notwithstanding their 

professed overriding interest in said ethics case, it is not proper procedure for 

respondents to bring up their plagiarism arguments here especially when it has no 

bearing on their own administrative case. 
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Still on motive, it is also proposed that the choice of language in the Statement was 

intended for effective speech; that speech must be "forceful enough to make the 

intended recipients listen."
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One wonders what sort of effect respondents were 

hoping for in branding this Court as, among others, callous, dishonest and lacking in 

concern for the basic values of decency and respect. The Court fails to see how it 

can ennoble the profession if we allow respondents to send a signal to their 

students that the only way to effectively plead their cases and persuade others to 

their point of view is to be offensive. 

This brings to our mind the letters of Dr. Ellis and Prof. Tams which were 

deliberately quoted in full in the narration of background facts to illustrate the 

sharp contrast between the civil tenor of these letters and the antagonistic 

irreverence of the Statement. In truth, these foreign authors are the ones who 

would expectedly be affected by any perception of misuse of their works. 

Notwithstanding that they are beyond the disciplinary reach of this Court, they still 

obviously took pains to convey their objections in a deferential and scholarly 

manner. It is unfathomable to the Court why respondents could not do the same. 

These foreign authors’ letters underscore the universality of the tenet that legal 

professionals must deal with each other in good faith and due respect. The mark of 

the true intellectual is one who can express his opinions logically and soberly 

without resort to exaggerated rhetoric and unproductive recriminations. 

As for the claim that the respondents’ noble intention is to spur the Court to take 

"constructive action" on the plagiarism issue, the Court has some doubts as to its 

veracity. For if the Statement was primarily meant for this Court’s consideration, 

why was the same published and reported in the media first before it was 

submitted to this Court? It is more plausible that the Statement was prepared for 

consumption by the general public and designed to capture media attention as part 

of the effort to generate interest in the most controversial ground in the 

Supplemental Motion for Reconsideration filed in the Vinuya case by Atty. Roque, 

who is respondents’ colleague on the UP Law faculty. 

In this regard, the Court finds that there was indeed a lack of observance of fidelity 

and due respect to the Court, particularly when respondents knew fully well that 

the matter of plagiarism in the Vinuya decision and the merits of the Vinuya 

decision itself, at the time of the Statement’s issuance, were still both sub judice or 

pending final disposition of the Court. These facts have been widely publicized. On 

this point, respondents allege that at the time the Statement was first drafted on 

July 27, 2010, they did not know of the constitution of the Ethics Committee and 

they had issued the Statement under the belief that this Court intended to take no 

action on the ethics charge against Justice Del Castillo. Still, there was a significant 

lapse of time from the drafting and printing of the Statement on July 27, 2010 and 

its publication and submission to this Court in early August when the Ethics 

Committee had already been convened. If it is true that the respondents’ outrage 

was fueled by their perception of indifference on the part of the Court then, when it 

became known that the Court did intend to take action, there was nothing to 

prevent respondents from recalibrating the Statement to take this supervening 

event into account in the interest of fairness. 

Speaking of the publicity this case has generated, we likewise find no merit in the 

respondents’ reliance on various news reports and commentaries in the print media 

and the internet as proof that they are being unfairly "singled out." On the contrary, 

these same annexes to the Common Compliance show that it is not enough for one 

to criticize the Court to warrant the institution of disciplinary
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or 

contempt
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action. This Court takes into account the nature of the criticism and 

weighs the possible repercussions of the same on the Judiciary. When the criticism 

comes from persons outside the profession who may not have a full grasp of legal 

issues or from individuals whose personal or other interests in making the criticism 

are obvious, the Court may perhaps tolerate or ignore them. However, when law 

professors are the ones who appear to have lost sight of the boundaries of fair 

commentary and worse, would justify the same as an exercise of civil liberties, this 

Court cannot remain silent for such silence would have a grave implication on legal 

education in our country. 

With respect to the 35 respondents named in the Common Compliance, considering 

that this appears to be the first time these respondents have been involved in 

disciplinary proceedings of this sort, the Court is willing to give them the benefit of 

the doubt that they were for the most part well-intentioned in the issuance of the 

Statement. However, it is established in jurisprudence that where the excessive and 

contumacious language used is plain and undeniable, then good intent can only be 

mitigating. As this Court expounded in Salcedo: 

In his defense, Attorney Vicente J. Francisco states that it was not his intention to 

offend the court or to be recreant to the respect thereto but, unfortunately, there 

are his phrases which need no further comment. Furthermore, it is a well settled 

rule in all places where the same conditions and practice as those in this jurisdiction 

obtain, that want of intention is no excuse from liability (13 C. J., 45). Neither is the 

fact that the phrases employed are justified by the facts a valid defense: 

"Where the matter is abusive or insulting, evidence that the language used was 

justified by the facts is not admissible as a defense. Respect for the judicial office 

should always be observed and enforced." (In re Stewart, 118 La., 827; 43 S., 455.) 
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Said lack or want of intention constitutes at most an extenuation of liability in this 

case, taking into consideration Attorney Vicente J. Francisco's state of mind, 

according to him when he prepared said motion. This court is disposed to make 

such concession. However, in order to avoid a recurrence thereof and to prevent 

others, by following the bad example, from taking the same course, this court 

considers it imperative to treat the case of said attorney with the justice it 

deserves.
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Thus, the 35 respondents named in the Common Compliance should, 

notwithstanding their claim of good faith, be reminded of their lawyerly duty, under 

Canons 1, 11 and 13, to give due respect to the courts and to refrain from 

intemperate and offensive language tending to influence the Court on pending 

matters or to denigrate the courts and the administration of justice. 

With respect to Prof. Vasquez, the Court favorably notes the differences in his 

Compliance compared to his colleagues. In our view, he was the only one among 

the respondents who showed true candor and sincere deference to the Court. He 

was able to give a straightforward account of how he came to sign the Statement. 

He was candid enough to state that his agreement to the Statement was in principle 

and that the reason plagiarism was a "fair topic of discussion" among the UP Law 

faculty prior to the promulgation of the October 12, 2010 Decision in A.M. No. 10-7-

17-SC was the uncertainty brought about by a division of opinion on whether or not 

willful or deliberate intent was an element of plagiarism. He was likewise willing to 

acknowledge that he may have been remiss in failing to assess the effect of the 

language of the Statement and could have used more care. He did all this without 

having to retract his position on the plagiarism issue, without demands for 

undeserved reliefs (as will be discussed below) and without baseless insinuations of 

deprivation of due process or of prejudgment. This is all that this Court expected 

from respondents, not for them to sacrifice their principles but only that they 

recognize that they themselves may have committed some ethical lapse in this 

affair. We commend Prof. Vaquez for showing that at least one of the respondents 

can grasp the true import of the Show Cause Resolution involving them. For these 

reasons, the Court finds Prof. Vasquez’s Compliance satisfactory. 

As for Prof. Lynch, in view of his Manifestation that he is a member of the Bar of the 

State of Minnesota and, therefore, not under the disciplinary authority of this 

Court, he should be excused from these proceedings. However, he should be 

reminded that while he is engaged as a professor in a Philippine law school he 

should strive to be a model of responsible and professional conduct to his students 

even without the threat of sanction from this Court. For even if one is not bound by 

the Code of Professional Responsibility for members of the Philippine Bar, civility 

and respect among legal professionals of any nationality should be aspired for 

under universal standards of decency and fairness. 

The Court’s ruling on Dean Leonen’s Compliance regarding the charge of violation 

of Canon 10. 

To recall, the Show Cause Resolution directed Dean Leonen to show cause why he 

should not be disciplinary dealt with for violation of Canon 10, Rules 10.01, 10.02 

and 10.03 and for submitting a "dummy" that was not a true and faithful 

reproduction of the signed Statement. 

In his Compliance, Dean Leonen essentially denies that Restoring Integrity II was 

not a true and faithful reproduction of the actual signed copy, Restoring Integrity I, 

because looking at the text or the body, there were no differences between the 

two. He attempts to downplay the discrepancies in the signature pages of the two 

versions of the Statement (i.e., Restoring Integrity I and Restoring Integrity II) by 

claiming that it is but expected in "live" public manifestos with dynamic and 

evolving pages as more and more signatories add their imprimatur thereto. He 

likewise stresses that he is not administratively liable because he did not 

misrepresent the members of the UP Law faculty who "had agreed with the 

Restoring Integrity Statement proper and/or who had expressed their desire to be 

signatories thereto."
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To begin with, the Court cannot subscribe to Dean Leonen’s implied view that the 

signatures in the Statement are not as significant as its contents. Live public 

manifesto or not, the Statement was formally submitted to this Court at a specific 

point in time and it should reflect accurately its signatories at that point. The value 

of the Statement as a UP Law Faculty Statement lies precisely in the identities of the 

persons who have signed it, since the Statement’s persuasive authority mainly 

depends on the reputation and stature of the persons who have endorsed the 

same. Indeed, it is apparent from respondents’ explanations that their own belief in 

the "importance" of their positions as UP law professors prompted them to publicly 

speak out on the matter of the plagiarism issue in the Vinuya case. 

Further, in our assessment, the true cause of Dean Leonen’s predicament is the fact 

that he did not from the beginning submit the signed copy, Restoring Integrity I, to 

this Court on August 11, 2010 and, instead, submitted Restoring Integrity II with its 

retyped or "reformatted" signature pages. It would turn out, according to Dean 

Leonen’s account, that there were errors in the retyping of the signature pages due 

to lapses of his unnamed staff. First, an unnamed administrative officer in the 

dean’s office gave the dean inaccurate information that led him to allow the 
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inclusion of Justice Mendoza as among the signatories of Restoring Integrity II. 

Second, an unnamed staff also failed to type the name of Atty. Armovit when 

encoding the signature pages of Restoring Integrity II when in fact he had signed 

Restoring Integrity I. 

The Court can understand why for purposes of posting on a bulletin board or a 

website a signed document may have to be reformatted and signatures may be 

indicated by the notation (SGD). This is not unusual. We are willing to accept that 

the reformatting of documents meant for posting to eliminate blanks is 

necessitated by vandalism concerns. 

However, what is unusual is the submission to a court, especially this Court, of a 

signed document for the Court’s consideration that did not contain the actual 

signatures of its authors. In most cases, it is the original signed document that is 

transmitted to the Court or at the very least a photocopy of the actual signed 

document. Dean Leonen has not offered any explanation why he deviated from this 

practice with his submission to the Court of Restoring Integrity II on August 11, 

2010. There was nothing to prevent the dean from submitting Restoring Integrity I 

to this Court even with its blanks and unsigned portions. Dean Leonen cannot claim 

fears of vandalism with respect to court submissions for court employees are 

accountable for the care of documents and records that may come into their 

custody. Yet, Dean Leonen deliberately chose to submit to this Court the facsimile 

that did not contain the actual signatures and his silence on the reason therefor is 

in itself a display of lack of candor. 

Still, a careful reading of Dean Leonen’s explanations yield the answer. In the course 

of his explanation of his willingness to accept his administrative officer’s claim that 

Justice Mendoza agreed to be indicated as a signatory, Dean Leonen admits in a 

footnote that other professors had likewise only authorized him to indicate them as 

signatories and had not in fact signed the Statement. Thus, at around the time 

Restoring Integrity II was printed, posted and submitted to this Court, at least one 

purported signatory thereto had not actually signed the same. Contrary to Dean 

Leonen’s proposition, that is precisely tantamount to making it appear to this Court 

that a person or persons participated in an act when such person or persons did 

not. 

We are surprised that someone like Dean Leonen, with his reputation for perfection 

and stringent standards of intellectual honesty, could proffer the explanation that 

there was no misrepresentation when he allowed at least one person to be 

indicated as having actually signed the Statement when all he had was a verbal 

communication of an intent to sign. In the case of Justice Mendoza, what he had 

was only hearsay information that the former intended to sign the Statement. If 

Dean Leonen was truly determined to observe candor and truthfulness in his 

dealings with the Court, we see no reason why he could not have waited until all 

the professors who indicated their desire to sign the Statement had in fact signed 

before transmitting the Statement to the Court as a duly signed document. If it was 

truly impossible to secure some signatures, such as that of Justice Mendoza who 

had to leave for abroad, then Dean Leonen should have just resigned himself to the 

signatures that he was able to secure. 

We cannot imagine what urgent concern there was that he could not wait for actual 

signatures before submission of the Statement to this Court. As respondents all 

asserted, they were neither parties to nor counsels in the Vinuya case and the 

ethics case against Justice Del Castillo. The Statement was neither a pleading with a 

deadline nor a required submission to the Court; rather, it was a voluntary 

submission that Dean Leonen could do at any time. 

In sum, the Court likewise finds Dean Leonen’s Compliance unsatisfactory. 

However, the Court is willing to ascribe these isolated lapses in judgment of Dean 

Leonen to his misplaced zeal in pursuit of his objectives. In due consideration of 

Dean Leonen’s professed good intentions, the Court deems it sufficient to 

admonish Dean Leonen for failing to observe full candor and honesty in his dealings 

with the Court as required under Canon 10. 

Respondents’ requests for a hearing, for production/presentation of evidence 

bearing on the plagiarism and misrepresentation issues in G.R. No. 162230 and A.M. 

No. 10-7-17-SC, and for access to the records of A.M. No. 10-7-17-SC are 

unmeritorious. 

In the Common Compliance, respondents named therein asked for alternative 

reliefs should the Court find their Compliance unsatisfactory, that is, that the Show 

Cause Resolution be set for hearing and for that purpose, they be allowed to 

require the production or presentation of witnesses and evidence bearing on the 

plagiarism and misrepresentation issues in the Vinuya case (G.R. No. 162230) and 

the plagiarism case against Justice Del Castillo (A.M. No. 10-7-17-SC) and to have 

access to the records of, and evidence that were presented or may be presented in 

the ethics case against Justice Del Castillo. The prayer for a hearing and for access to 

the records of A.M. No. 10-7-17-SC was substantially echoed in Dean Leonen’s 

separate Compliance. In Prof. Juan-Bautista’s Compliance, she similarly expressed 

the sentiment that "[i]f the Restoring Integrity Statement can be considered indirect 

contempt, under Section 3 of Rule 71 of the Rules of Court, such may be punished 
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only after charge and hearing."

141

It is this group of respondents’ premise that these 

reliefs are necessary for them to be accorded full due process. 

The Court finds this contention unmeritorious. 

Firstly, it would appear that the confusion as to the necessity of a hearing in this 

case springs largely from its characterization as a special civil action for indirect 

contempt in the Dissenting Opinion of Justice Sereno (to the October 19, 2010 

Show Cause Resolution) and her reliance therein on the majority’s purported failure 

to follow the procedure in Rule 71 of the Rules of Court as her main ground for 

opposition to the Show Cause Resolution. 

However, once and for all, it should be clarified that this is not an indirect contempt 

proceeding and Rule 71 (which requires a hearing) has no application to this case. 

As explicitly ordered in the Show Cause Resolution this case was docketed as an 

administrative matter. 

The rule that is relevant to this controversy is Rule 139-B, Section 13, on disciplinary 

proceedings initiated motu proprio by the Supreme Court, to wit: 

SEC. 13. Supreme Court Investigators.—In proceedings initiated motu proprio by the 

Supreme Court or in other proceedings when the interest of justice so requires, the 

Supreme Court may refer the case for investigation to the Solicitor General or to 

any officer of the Supreme Court or judge of a lower court, in which case the 

investigation shall proceed in the same manner provided in sections 6 to 11 hereof, 

save that the review of the report of investigation shall be conducted directly by the 

Supreme Court. (Emphasis supplied.) 

From the foregoing provision, it cannot be denied that a formal investigation, 

through a referral to the specified officers, is merely discretionary, not 

mandatory on the Court. Furthermore, it is only if the Court deems such an 

investigation necessary that the procedure in Sections 6 to 11 of Rule 139-A will be 

followed. 

As respondents are fully aware, in general, administrative proceedings do not 

require a trial type hearing. We have held that: 

The essence of due process is simply an opportunity to be heard or, as applied to 

administrative proceedings, an opportunity to explain one's side or an opportunity 

to seek a reconsideration of the action or ruling complained of. What the law 

prohibits is absolute absence of the opportunity to be heard, hence, a party cannot 

feign denial of due process where he had been afforded the opportunity to present 

his side. A formal or trial type hearing is not at all times and in all instances essential 

to due process, the requirements of which are satisfied where the parties are 

afforded fair and reasonable opportunity to explain their side of the 

controversy.
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In relation to bar discipline cases, we have had the occasion to rule in Pena v. 

Aparicio
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that: 

Disciplinary proceedings against lawyers are sui generis. Neither purely civil nor 

purely criminal, they do not involve a trial of an action or a suit, but is rather an 

investigation by the Court into the conduct of one of its officers. Not being intended 

to inflict punishment, it is in no sense a criminal prosecution. Accordingly, there is 

neither a plaintiff nor a prosecutor therein. It may be initiated by the Court motu 

proprio. Public interest is its primary objective, and the real question for 

determination is whether or not the attorney is still a fit person to be allowed the 

privileges as such. Hence, in the exercise of its disciplinary powers, the Court merely 

calls upon a member of the Bar to account for his actuations as an officer of the 

Court with the end in view of preserving the purity of the legal profession and the 

proper and honest administration of justice by purging the profession of members 

who by their misconduct have proved themselves no longer worthy to be entrusted 

with the duties and responsibilities pertaining to the office of an attorney. In such 

posture, there can thus be no occasion to speak of a complainant or a 

prosecutor.
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In Query of Atty. Karen M. Silverio-Buffe, Former Clerk of Court – Br. 81, Romblon – 

On the Prohibition from Engaging in the Private Practice of Law,
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we further 

observed that: 

[I]n several cases, the Court has disciplined lawyers without further inquiry or resort 

to any formal investigation where the facts on record sufficiently provided the basis 

for the determination of their administrative liability. 

In Prudential Bank v. Castro, the Court disbarred a lawyer without need of any 

further investigation after considering his actions based on records showing his 

unethical misconduct; the misconduct not only cast dishonor on the image of both 

the Bench and the Bar, but was also inimical to public interest and welfare. In this 

regard, the Court took judicial notice of several cases handled by the errant lawyer 

and his cohorts that revealed their modus operandi in circumventing the payment 

of the proper judicial fees for the astronomical sums they claimed in their cases. 
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The Court held that those cases sufficiently provided the basis for the 

determination of respondents' administrative liability, without need for further 

inquiry into the matter under the principle of res ipsa loquitur. 

Also on the basis of this principle, we ruled in Richards v. Asoy, that no evidentiary 

hearing is required before the respondent may be disciplined for professional 

misconduct already established by the facts on record. 

x x x x 

These cases clearly show that the absence of any formal charge against and/or 

formal investigation of an errant lawyer do not preclude the Court from 

immediately exercising its disciplining authority, as long as the errant lawyer or 

judge has been given the opportunity to be heard. As we stated earlier, Atty. Buffe 

has been afforded the opportunity to be heard on the present matter through her 

letter-query and Manifestation filed before this Court.
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Under the rules and jurisprudence, respondents clearly had no right to a hearing 

and their reservation of a right they do not have has no effect on these 

proceedings. Neither have they shown in their pleadings any justification for this 

Court to call for a hearing in this instance. They have not specifically stated 

what relevant evidence, documentary or testimonial, they intend to present in their 

defense that will necessitate a formal hearing. 

Instead, it would appear that they intend to present records, evidence, and 

witnesses bearing on the plagiarism and misrepresentation issues in 

the Vinuya case and in A.M. No. 10-7-17-SC on the assumption that the findings of 

this Court which were the bases of the Show Cause Resolution were made in A.M. 

No. 10-7-17-SC, or were related to the conclusions of the Court in the Decision in 

that case. This is the primary reason for their request for access to the records and 

evidence presented in A.M. No. 10-7-17-SC. 

This assumption on the part of respondents is erroneous. To illustrate, the only 

incident in A.M. No. 10-7-17-SC that is relevant to the case at bar is the fact that the 

submission of the actual signed copy of the Statement (or Restoring Integrity I, as 

Dean Leonen referred to it) happened there. Apart from that fact, it bears repeating 

that the proceedings in A.M. No. 10-7-17-SC, the ethics case against Justice Del 

Castillo, is a separate and independent matter from this case. 

To find the bases of the statements of the Court in the Show Cause Resolution that 

the respondents issued a Statement with language that the Court deems 

objectionable during the pendency of the Vinuya case and the ethics case against 

Justice Del Castillo, respondents need to go no further than the four corners of the 

Statement itself, its various versions, news reports/columns (many of which 

respondents themselves supplied to this Court in their Common Compliance) and 

internet sources that are already of public knowledge. 

Considering that what respondents are chiefly required to explain are the language 

of the Statement and the circumstances surrounding the drafting, printing, signing, 

dissemination, etc., of its various versions, the Court does not see how any witness 

or evidence in the ethics case of Justice Del Castillo could possibly shed light on 

these facts. To be sure, these facts are within the knowledge of respondents and if 

there is any evidence on these matters the same would be in their possession. 

We find it significant that in Dean Leonen’s Compliance he narrated how as early as 

September 2010, i.e., before the Decision of this Court in the ethics case of Justice 

Del Castillo on October 12, 2010 and before the October 19, 2010 Show Cause 

Resolution, retired Supreme Court Justice Vicente V. Mendoza, after being shown a 

copy of the Statement upon his return from abroad, predicted that the Court would 

take some form of action on the Statement. By simply reading a hard copy of the 

Statement, a reasonable person, even one who "fundamentally agreed" with the 

Statement’s principles, could foresee the possibility of court action on the same on 

an implicit recognition that the Statement, as worded, is not a matter this Court 

should simply let pass. This belies respondents’ claim that it is necessary for them to 

refer to any record or evidence in A.M. No. 10-7-17-SC in order to divine the bases 

for the Show Cause Resolution. 

If respondents have chosen not to include certain pieces of evidence in their 

respective compliances or chosen not to make a full defense at this time, because 

they were counting on being granted a hearing, that is respondents’ own look-out. 

Indeed, law professors of their stature are supposed to be aware of the above 

jurisprudential doctrines regarding the non-necessity of a hearing in disciplinary 

cases. They should bear the consequence of the risk they have taken. 

Thus, respondents’ requests for a hearing and for access to the records of, and 

evidence presented in, A.M. No. 10-7-17-SC should be denied for lack of merit. 

A final word 

In a democracy, members of the legal community are hardly expected to have 

monolithic views on any subject, be it a legal, political or social issue. Even as 

lawyers passionately and vigorously propound their points of view they are bound 
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by certain rules of conduct for the legal profession. This Court is certainly not 

claiming that it should be shielded from criticism. All the Court demands is the same 

respect and courtesy that one lawyer owes to another under established ethical 

standards. All lawyers, whether they are judges, court employees, professors or 

private practitioners, are officers of the Court and have voluntarily taken an oath, as 

an indispensable qualification for admission to the Bar, to conduct themselves with 

good fidelity towards the courts. There is no exemption from this sworn duty for 

law professors, regardless of their status in the academic community or the law 

school to which they belong. 

WHEREFORE, this administrative matter is decided as follows: 

(1) With respect to Prof. Vasquez, after favorably noting his submission, 

the Court finds his Compliance to be satisfactory. 

(2) The Common Compliance of 35 respondents, namely, Attys. Marvic 

M.V.F. Leonen, Froilan M. Bacungan, Pacifico A. Agabin, Merlin M. 

Magallona, Salvador T. Carlota, Carmelo V. Sison, Patricia R.P. Salvador 

Daway, Dante B. Gatmaytan, Theodore O. Te, Florin T. Hilbay, Jay L. 

Batongbacal, Evelyn (Leo) D. Battad, Gwen G. De Vera, Solomon F. Lumba, 

Rommel J. Casis, Jose Gerardo A. Alampay, Miguel R. Armovit, Arthur P. 

Autea, Rosa Maria J. Bautista, Mark R. Bocobo, Dan P. Calica, Tristan A. 

Catindig, Sandra Marie O. Coronel, Rosario O. Gallo, Concepcion L. 

Jardeleza, Antonio G.M. La Viña, Carina C. Laforteza, Jose C. Laureta, 

Rodolfo Noel S. Quimbo, Antonio M. Santos, Gmeleen Faye B. Tomboc, 

Nicholas Felix L. Ty, Evalyn G. Ursua, Susan D. Villanueva and Dina D. 

Lucenario, is found UNSATISFACTORY. These 35 respondent law professors 

are reminded of their lawyerly duty, under Canons 1, 11 and 13 of the 

Code of Professional Responsibility, to give due respect to the Court and to 

refrain from intemperate and offensive language tending to influence the 

Court on pending matters or to denigrate the Court and the administration 

of justice and warned that the same or similar act in the future shall be 

dealt with more severely. 

(3) The separate Compliance of Dean Marvic M.V.F. Leonen regarding the 

charge of violation of Canon 10 is found UNSATISFACTORY. He is further 

ADMONISHED to be more mindful of his duty, as a member of the Bar, an 

officer of the Court, and a Dean and professor of law, to observe full 

candor and honesty in his dealings with the Court and warned that the 

same or similar act in the future shall be dealt with more severely. 

(4) Prof. Lynch, who is not a member of the Philippine bar, is excused from 

these proceedings. However, he is reminded that while he is engaged as a 

professor in a Philippine law school he should strive to be a model of 

responsible and professional conduct to his students even without the 

threat of sanction from this Court. 

(5) Finally, respondents’ requests for a hearing and for access to the 

records of A.M. No. 10-7-17-SC are denied for lack of merit. 

SO ORDERED. 

TERESITA J. LEONARDO-DE CASTRO 

Associate Justice 
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