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Editorial
Monterey Agreement:

A Bloodless Coup

by Tim Stroshane

Renewed public scrutiny awaits a little-known agreement
negotiated quietly in 1994 by six water agencies and the
California Department of Water Resources (DWR) to
inaugurate California’ s statewide water market and restruc-
ture the State Water Project in the wake of a Sacramento
Third District Appellate Court decision on September 15,
2000. The Court found the compact’s environmental impact
report (EIR) defective.! The Court also opens to further legal
challenge DWR's transfer of a giant groundwater aquifer
called the Kern Fan Element (KFE) to the Kern County
Water Agency.

Dubbed the “Monterey Agreement” for the coastside city
where it was consummated, the Agreement states “prin-
ciples’ for restructuring long-term contracts between the
California Department of Water Resources (DWR) and local
water contractors receiving water deliveries from the
Cdlifornia State Water Project (SWP). The “principles’ were
intended to settle disputes that erupted over SWP financing
and water allocation under the contracts during the drought
years of 1987-92.

The“principles’ contained in the Monterey Agreement
arein reality fundamental policy changesto the California
State Water Project. For instance, the Agreement transfers
control, and in one case ownership, of SWP facilities
illegally to regional water districts.

But more important, DWR’s implementation of the
Agreement through amendments to SWP contracts betrays a
key “principle’ of California’s representative democracy: the
people of Californiavoted on the State Water Project
expecting the Project would have long-term contracts whose
policy basis could not be changed even by the Legislature
(let donethe Legidature's agent DWR). Through the
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Monterey Agreement, the Department of Water Resources
changed the SWP long-term water supply contracts without
possessing the legal authority to do so.

“The Monterey Agreement is written to obfuscate the
changes it makes in the state’s water system, and we think
it'sillegal,” says Carolee Krieger, amember of Citizens
Planning Association in Santa Barbara, and an organizer of
the lawsuit that stalled the Monterey Agreement. “The worst
thing about it isit hurts the people of California.”?

The people of Californiavoted in 1960 to approve
Proposition 1, a general obligation bond referendum to

NEWS FLASH, 14 December 2000:
The California Supreme Court denied
hearing appeals on PCL v. DWR.
The Appellate Court decision stands!

finance construction of the California State Water Project.®
The referendum addressed water supply contracts, stating
simply: “Such contracts shall not be impaired by subsequent
acts of the Legislature during the time when any of the bonds
authorized herein are outstanding and the State may sue and
be sued with respect to said contracts.”*

To allay public fears their water would be given away for
private gain and help secure passage of the referendum,
Governor Pat Brown “stipulated the water contracts could
not be changed by the Legidature aslong as [the SWP's
genera obligation] bonds were outstanding.”® Brown
circulated, and the L egislature accepted, specific “ contracting
principles’ for SWP's long-term water supply contracts that
would be signed by water agencies benefitting directly from
the SWP.

The contracts:

» called for “take or pay” financing by the contractors, in
which they would be responsible for paying annual charges
to DWR, which would in turn pay interest to bond holders,
operations and maintenance charges, and other costs,
regardless of how much water the SWP delivered each year.

» addressed short-term water shortages by requiring
agricultural contractorsto forego water deliveriesfirst,
before urban contractors' deliveries are affected, and ad-
dressed long-term water shortages by enabling the state to
declare a permanent water shortage and reduce all contrac-
tors water entitlements by their pro rata share of the SWP's
capacity to deliver water.

« allowed water use only within the geographic terrain of

continued on page 2
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Bloodless Coup
continued from page 1

contractor’s boundary.

» accounted for contractor payment responsibilities
through “entitlements” (an accounting device) and separated
these from actual deliveries of SWP water.®

The “take or pay” clause combined with the SWP's first
long-term drought from 1987-92 to provoke economic,
political, and ecological crisisin California’s water system
(see“ Glimpsing the Future,” thisissue).

Once the Monterey Agreement came to light through the
Cdlifornia Environmental Quality Act’sfull disclosure
processin 1995, its negotiators presented the Agreement as a
done deal that would resolve SWP financial crises and
transform it into a marketing institution. The deal also keeps
intact long-cherished speculative water allocation practices
underwriting urban sprawl throughout California.

“Californiawas one day away from the Monterey
Agreement being adone deal” back in October 1995, says
Rob Shulman of the Plumas County Counsel’s Officein
Quincy. “It was a stroke of foresight” by local Quincy lawyer
Michael Jackson to find out when the agreement would go
into effect. His action bought time for SWP contractor
Plumas County, Citizens Planning Association (CPA) of
Santa Barbara County and the statewide Planning and
Conservation League (PCL) to formulate alawsuit against
the Monterey Agreement.”

The Agreement’s 14 principles speak to five unspoken
but interlinked objectives:

* greater control by contractors over SWP assets (water
and facilities for storage and transport), including transfer by
DWR of agiant groundwater aquifer called the Kern Fan
Element (KFE) to the Kern County Water Agency?,;

» creation of awater transfer market®;

 completion of all SWP facilities originally approved by
Cdliforniavotersin 1960;
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« shifting of water facilities costs from contractorsto
taxpayers; and

* restructuring how future water shortages are handled,
partly by deleting Article 18(b) of the contracts, which
addressed permanent water shortagesin the SWP.

“The Monterey Agreement gives us the toolsto reduce
the cost of delivering water to the public,” protests Tim
Quinn, deputy general manager of MWD, who helped
negotiate the original Monterey principles.t

The Appeals Court found that DWR should prepare the
EIR (and not the Central Coast Water Authority [CCWA],
which was not even a SWP contractor at the time!) and
analyze an alternative in which permanent water shortage
aligns SWP water “entitlements’ more closely with average

“The Monterey Agreement is written
to obfuscate the changes it makes
in the state’s water system,
and we think it's illegal.”

SWPwater deliveries. The decision aso enables the PCL
coalition to continue a challenge to DWR’s transfer of the
KFE to Kern County interests.

DWR, together with CCWA, appealed to the state
Supreme Court in October. (CCWA is ajoint powers entity
created to receive Santa Barbara County’s only-recently
inaugurated SWP water entitlement.)

Lawyers for Metropolitan Water District of Southern
Cdlifornia, Alameda County Water District Zone 7, and the
Kern County Water Agency also intervened with the state
Supreme Court to protect investments in San Joaquin Valley
groundwater storage projects, including the KFE, reliant on
the Monterey Agreement.

While EIR issues are important, the Monterey
Agreement’s bloodless coup against representative democ-
racy in Californiawater policy should piss off everyone who
cares about the state'srivers and equitable use of the
California State Water Project. Magjor corporate agribusiness
and developer constituenciesin water entitlement-rich
districts (north and south) profit handsomely from buying
and sdlling water they don’t own.

Outrages like water marketing mount in today’s go-go
Cadlifornia corporate capitalist culture. Since both the Bay-
DeltaAccord and the Monterey Agreement appeared in
1994, water for sale under the Agreement from the San
Joaquin Valley has aready been “sold” to new urban
developments like Newhall Ranch and Dougherty Valley.2t

Indeed, without a glimmer of irony, some environmental
groups, the U.S. Bureau of Reclamation, DWR, and other
CalFED-affiliated agencies advocate using such water
“entitlements” as assets for an “environmental water ac-
count.”*2 Just think: fish will have water bought for them at
taxpayers expense, when three generations ago the water
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was therein the riversfor free. Were the fish economic “free
riders’ in their own environment all this time?

In other spheres of life, thisis known as property theft; in
the water industry, thisis called “water marketing.” The new
water industry promotes a con game on the public here, a

Just think: fish will have water
bought for them at taxpayers’ expense,
when three generations ago the water

was there in the rivers for free.

water hustle dressed as ecosystem restoration. It'stimeto
end this game.

To repeat: by law, water is owned by all the people of
Cdlifornia. That makes Californiawater acommon good.
Since water is essentia for al life, thisis not a communist
notion, but simply common sense for an arid land, written
into state law.*

The Monterey Agreement usurps this common good for
the benefit of elite constituents of water agencies with
financial interestsin profiting from selling water made
available by the voters of Californiawhen they approved the
State Water Project in 1960.

If the California Supreme Court upholds the Appeals
Court decision, DWR will have to prepare anew EIR,
buying time for California’s public to learn more about the
Agreement, to engage in an honest and open debate about the
place of real water allocation — not “ paper water,” whose
value as SWP “entitlements’ the Appeals Court estimated as
worth “awish and a prayer” — in California’s future.

Plaintiff attorney Antonio Rossmann hopes that “a
collaboration among DWR, the contractors, other water
agencies, the environmental community, and consumers and
other stakeholders — with professional facilitation and
funding of the public interest participation — could lead to a
true consensus ‘ preferred alternative’ on which the [new]
DWR EIR can then be prepared.”

“CaFED Il,” anyone? Hopefully such a process could
yield areferendum Californians could vote on, maybe even
pass. What would the “ stakeholders’ haveto fear from a
democratic vote if they come up with a plan everyone could
live with? In fact, voter approval might be necessary given
the nonimpairment clause of the Burns-Porter Act.

But if the California Supreme Court reverses the Appel-
late decision, the Monterey Agreement will countenance
buying and selling of the California public’s water by water
agencies and private corporations that don’'t own the water
viaan ingtitution whose creation has never been tested in a
vote by the California electorate, an institution Californians
never got to vote on.

| can’t think of a clearer wedding of democracy and
ecology than the idea that water bel ongs to the peopl e of

Cadlifornia. But under continued implementation of the
Monterey Agreement thisideawill be dead in redlity, if not
in state law.

The Monterey Agreement also irresponsibly encourages
development pressure on the state's water supplies, its
farmlands, and its vulnerable aguatic ecosystems. There are
ways to design a“monterey agreement” that might involve
some water policy shifts made by the original framers of the
“Monterey Agreement.” But such changes must involve state
legidlators asking California’s voters their approval; the
legislators and DWR work for al Californians, not the other
way around.

To do the most democratic thing — the right thing in this
case — the California Supreme Court must deny hearing to
the defendants of PCL v. DWR and |et the Third District
Appellate Court decision stand.
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the Kern Fan Element lands.
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Allocate Water in California, Covelo, CA: Island Press, 2000,
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A History of the Monterey Agreement
Glimpsing California’s

Future
by Tim Stroshane

Cadlifornia glimpsed an apocalyptic water future in the
long drought of 1987-92.

To understand what that horror show meant in 1994 when
the Monterey Agreement was negotiated surreptitiously by
DWR and asmall group of State Water Project (SWP)
contractors, we must look to the past, to why things played
out as they did in events leading to 1994.

But first, adigression on economics.

SWP contractors do not pay for water. Instead, they repay
costs of building and operating facilities for collecting,
storing, and distributing water, and those facilities by law
must be paid for regardless of whether contractors receive
water in any given year.

An economic analogy for what was set up with SWP
beneficiaries goes like this: Suppose you take out a mortgage
to buy a home with three bedrooms and two bathrooms.
Then it turns out you don’'t have enough people in your
family to keep the second bathroom and the third bedroom in
regular use. You have to pay the mortgage back monthly
regardless of whether you use the whole house or not.

Do you think your mortgage lender would sympathize or
offer to adjust your mortgage based on your actua use of the
house? No lender would, rest assured.

The contractors struck the same kind of deal with the
state of Californiain 1959 when the Burns-Porter Act was
passed, and which the voters approved in 1960: contractors
agreed to pay for the project knowing there could be years
when they might not get the water they wanted.

SWP contractors use a convenient fiction of “entitle-
ments’ to water as though they were alegal claim on the
state to provide them with water. That fiction enables them
(and indeed, some environmentalists) to speak of “buying”
or “selling” water. But this conceptual sleight-of-hand hides
the fact that “entitlements” are not legal rights to SWP water
but merely an accounting device by which the facilities cost
of water is allocated to different contractors based on the
proportion of the facilities used to deliver water to each
contractor.

Overdrafting Groundwater

In the 1950s, San Joaquin Valley agricultural and
southern California urban interests pumped out far more
groundwater than they recharged into their aquifers.

“Continued reliance upon the ground water overdraft
would eventually exhaust the water supply and kill the
economy of the area, thus establishing the need for supple-
mental water,” writes southern California water lawyer
Arthur G. Kidman. “Without ground water overdraft,

Tim Stroshane is editor and publisher of SPILLWAY.

Cadlifornia's development and prosperity probably would not
exist aswe know it today.”!

Indeed, groundwater overdraft was used to justify
planning and building the State Water Project (SWP) in the
1950s. SWP water was intended by state leaders like
Governor Pat Brown to secure the state’s water future and
take pressure off overdrafted aquifersin the San Joaquin
Valley and south of the Tehachapisin urban southern
Cdlifornia

But it didn’t happen that way. New water facilities were
relatively cheap at first, and the water they deliver is easy to
bring to new lands for cultivating crops or subdivisions.?
Once the SWP began delivering water in the late 1960s and

“Without ground water overdraft,
California’s development and prosperity
probably would not exist as we know it
today,” says southern California
water lawyer Arthur G. Kidman.

early 1970s, the groundwater overdraft continued (as it does
to this day), combined with land speculation in new crops
and sprawling housing developments.

In the planning stage, SWP water was still expected to
cost more than water provided through the federal Central
Valley Project (CVP). Agricultural San Joaguin Valley
contractors, led by the Kern County Water Agency (KCWA),
openly worried about this high cost, insisting on and getting
local tax-base subsidies for water and no acreage limitations
on farmers receiving SWP deliveries.

In addition, the long-term contracts make available
“surplus water” not requested by other contractors at just the
cost of transportation charges. San Joaquin Valley contrac-
tors, especially KCWA, were historically the largest users of
this subsidized “ surplus water.”®

Surplus water, however, was last available in the SWP
systemin 1987, the first year of the last drought. Resulting
from the 1987-92 drought and a changed political culture,
environmental decisions have further limited water exports
from the Delta systems (both CVP and SWP). Coupled with
changes brought about by the federal Reclamation Reform
(1982) and Central Valley Project Improvement acts (1992),
the era of cheap facilities for delivering seemingly unlimited
quantities of water in California ended.

The 1987-92 drought — the longest in California since
the Great Depression — brought the economics of costly
SWPwater to acrisis point for its two largest contractors,
KCWA and the Metropolitan Water District of Southern
Cdlifornia(MWD).

In the SWP's early years, the average facilities cost of
delivered SWP water was low, around $25 per delivered
acre-foot to San Joaquin Valley contractors like KCWA. (In
comparison, the contract cost of delivered water from CVP
facilities was $8.) Then the facilities cost of delivered SWP
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water nearly doubled in the early 1980s when DWR signed
new electricity contracts.

But in 1991, the worst year of the last drought, San
Joaquin Valley contractors received just 45,556 acre-feet at
an average facilities cost of $1,041 per acre-foot that year.®

MWD faced a similar but less extreme financial vise-
grip. Where MWD'’s cost per delivered acre-foot had been
$170in 1982, it more than tripled to $548 in 1991 when
MWD received just 19.5 percent of its 2 million acre-feet
entitlement.®

Permanent Shortage Scenarios

Though SWP contractors were never promised any
specific amount of water, permanent water shortagesin
California seemed both plausible and horrifying to water

Since SWP deliveries were near zero
for some farmers in 1991, “the banks
have been reluctant to lend money.
Their reasoning is that the farmers no
longer have a reliable water supply, and
so the land has virtually no value.”

watchers (though water officials later denied thisto the PCL
v. DWR courts’).

Inlate 1993, DWR received requests from SWP contrac-
tors for water deliveriestotaling 3.8 million acre-feet, far
more water than the SWP had ever delivered before. The
department “felt the requests were unrealistic,” reported
public policy analyst Dennis O’ Connor of the California
Research Bureau at the time. “In response, they claimed
authority under the contract to modify the initial requests.”
DWR then reduced the requests to the largest amount from
each contractor delivered in the previous 10 years, establish-
ing amodified initial request for 1994 deliveries of 1.56
million acre-feet, less than half of the contractors’ original
request.

At its December 1993 meeting, MWD's board of
directors deferred approving their annual payment of $413.8
million to DWR, delaying its $67 million January payment,
in hopes that its water bill strike would get DWR’s attention.®

The California Research Bureau also reported that
delinquencies in Kern County’s SWP payments were a
significant problem during and after the drought. Worse,
since SWP deliveries were near zero in 1991, “the banks
have been reluctant to lend money [to fund farmers' annual
credit needs there]. Their reasoning is that the farmers no
longer have areliable water supply, and so the land has
virtually no value.”®

The worst case scenario for Kern County was that SWP
contracts require KCWA to guarantee payment to DWR by
levying a district-wide property tax sufficient to cover the
bill. “Since farm land that doesn’t have a dependabl e water

supply is essentially worthless, the tax burden would
ultimately be carried by the City of Bakersfield,” observed
O’ Connor at the time.*®

The California Research Bureau also pointed out an
Armageddon scenario: “If environmental protection in the
deltarequires additional SWP delivery cutbacksin the 1/2
million to 1 million acre-foot range, a distinct possibility,
there is a potential for widespread default among agricultural
users.” 1

While probably exaggerated, let’s return to our mortgage
metaphor: They had trouble making the mortgage on SWP
facilities. San Joaquin Valley interests clearly overextended
themselves when they expanded cropped acreage in reliance
on an at-best uncertain imported water supply rather than
using the water to stem groundwater overdraft.

The SWP, which many of its critics also regarded as“a
tremendous asset to the state,” must have increasingly
resembled a hydraulic Ponzi scheme verging on collapse as
the events of 1994 crashed down.*?

On one hand, the industry faced extended drought in
which seven of the previous eight years (counting 1994)
were considered critically dry (1993 being awet year
exception).B?

On the other hand, in the midst of drought DWR planned
the SWPto expand. Votersin Santa Barbara and San Luis
Obispo County approved hooking their counties up to the
SWP. Other areas, such as Butte County in the northern
Sacramento Valley, were considering taking delivery of SWP
water as well. San Joaquin Valley contractors were also
urging then-governor Pete Wilson to have the State of
Cadliforniabuy the giant Central Valley Project from the
federal government.

Before such athing as the CalFED record of decision
(adopted this past September), not only was there little
prospect of adding new reservoirs to the State Water Project
or the Central Valley Project, but new water quality regula-
tions and key biological opinions under state and federal

By making possible the sale of
“paper water” entitlements,
the Monterey Agreement propels
construction of CalFED reservoirs
and peripheral canals closer to reality
as California’s population grows.

endangered species acts promised to release more stored
water for ecological uses, which would reduce yields of both
the CVP and SWP from the Sacramento-San Joaquin River
Delta

Dry weather, low runoff, and depleted reservoir storage
in 1994 only added to the pressure to restructure the SWP
and somehow resolve the crisis.

continued on page 6
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Glimpsing the Future
continued from page 5

No wonder California's febrile water wars were white hot
in 1994.

That year was also marked by an overheated — and
bipartisan — ideological drumbeat for privatization of
government facilities (including water delivery facilities)
blared widely in public discourse to herald a new age of

In 1991, the worst year of the last drought,
the 45,556 acre-feet San Joaquin Valley
contractors received cost an average of

$1,041 per acre-foot that year.

economic “efficiency” through private sector “ discipline”
and unleashing an enrichez-vous ethic. Then-governor
Wilson was its staunchest apostle at the time.

In such aclimate, DWR officials were placed on the
defensive by the financial vise-grip of SWP payments on
contractors. They offered little resistance under Wilson to
contractors' claimsto “entitlements,” and refused to view
litigation as a serious option in such a situation.

O’ Connor reported that defaults could force the SWP into
financial crisis and jeopardize its AA bond ratings with Wall
Street, forcing taxpayers to bail out the system with infusions
from the state budget so that the water system’s bond
payments were honored.*

To SWP contractors, cloudy SWP water supplies raised
the specter of obscenely high water costs and meager
deliveries, since their SWP contract payments would stay the
same whether DWR delivered water or not.

As urban development creeps northward from Los
Angeles to Tejon Ranch in the Tehachapis, it is also plausible
that twin prospects of permanent water shortages and
substantial public debt in the SWP clouded the dreams of
San Joaquin Valley land owners and water agencies for
converting their lands to urban uses and to be the water
source for Valley cities of the future.

Article 18

As 1994's crises wore on, DWR’s handling of short-term
drought water allocations and the specter of DWR declaring
a permanent water shortage in Californialed to furious
disputes between SWP contractors and DWR.

DWR was empowered to act during drought conditions
under the SWP contracts’ Article 18. Two of Article 18's
provisions address the short and long-term effects of
drought, and how DWR isto allocate water to contractorsin
such situations.

Under Article 18(a), in years when water is temporarily
short, DWR was to cut agricultural contractors’ deliveries
first by up to 50 percent, before cuts were required of urban

contractors. Contractors disputed DWR’s implementation of
Article 18(a) during the 1987-92, according to O’ Connor,
when DWR based reductions on contractor requests rather
than on entitlements as Article 18(a) specifies. Requests are
typically lower than entitlements, so contractors got less
water than allowed under Article 18(a) than in these dry
years.s

Article 18(b) enables DWR to recognize along-term
shortage of water and, according to O’ Connor, with five
years noticeto all contractors, recalculate areduced delivery
capacity (the project yield) for the SWP, and reduce each
contractor’s pro rata share of entitlements under the new
yield. (Keep in mind: legally speaking, entitlements are
really an accounting device.)

In this charged setting, “we did do the Monterey Agree-
ment behind closed doors,” Tim Quinn, deputy general
manager of MWD, admits. But, he claims, the agreement’s
principles “only affected who paid and who got water among
the SWP contractors.” ¢ If it was only that simple (see
“Bloodless Coup,” thisissue).

Redefining SWP Supplies

Though the Monterey Agreement was negotiated in
secret, as the Third Appeals Court decision in PCL v. DWR
bluntly states, the issues leading to the Agreement were
aired.' In January 1994, 11 months before the Agreement
was concluded, the California Senate Committee on Agricul-
ture and Water Resources held a hearing on SWP financing.
At the hearings, SWP contractors and other interest groups
vented to legislators about the SWP's repayment system.

“The source of this dissatisfaction varied,” wrote CRB’s
Dennis O’ Connor at the time. “For some, it was how the
Department of Water Resources allocated water during
periods of water shortages. For others, it was the ‘take-or-
pay’ aspects of the contracts. Still others expressed concern
about the perceived misallocation of one of the State’s most
valuable resources.”

SWP critics felt the project “may never reliably deliver
the official project yield” of 4.2 million acre-feet. SWP
average costs were far higher than promised in the 1960s and
varied wildly from year to year. Critics considered the “take-
or-pay” financing arrangements economically inefficient and
unfair.t®

O’ Connor laid out 20 “options for change” to the State
Legidlature addressing at least one of the issues SWP critics
posed: changing short-term shortage provisions, permanently
reducing the officia project yield, setting afixed price for
water, promoting economic efficiency, reallocating environ-
mental costs, changing SWP administration (including
contracting out or privatizing SWP operations, proposals
then in vogue for “reinventing” government functions
leading up to the Republican Party’s “ Contract With
America’), and changing technical features of the long-term
water supply contracts.

O’ Connor’s report could have been a starting point for an
Article 18(b) alternative analysis in the now-defective
Monterey Agreement EIR. Published in August 1994,
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months before completion of the Agreement itself, O’ Connor
says there were short-term equity problems with reduced
entitlement deliveriesimplementing Article 18(b), but he
saw that executing 18(b) would reduce the occurrence of
long-term shortages, increase the availability of surplus
water, and stabilize the cost per acre-foot of water.?

By invoking a permanent water shortage, the state could
redefine the SWP supplies so they could be operated more
reliably. But contractors would have to reduce their exposure
to drought by diversifying their water sources. In 1994, they
weren't so ready to do that.

The Agreement’s framers and their EIR consultants
ignored O’ Connor’s 18(b) explorations.

In the end, options that appealed to Monterey Agreement
framersincluded buying and selling entitlements, using
capital reserve fundsto restructure SWP financing, and
eliminating the agriculture-first contract provisions concern-
ing drought.

The framers retained the SWP's project yield of 4.2
million acre-feet (an acre-foot is about 326,000 gallons of
water). Now Monterey Agreement “ paper water” entitle-
ments are marketed to new sprawling developments like
Newhall Ranch in Los Angeles County and Dougherty
Valley in Contra Costa County. The Monterey Agreement
thus propel s construction of CalFED reservoirs and periph-
eral canals closer to reality as California's population
grows.?! The framers not only avoided choosing to invoke
Article 18(b), Principle 2b of the Agreement deletes it.

“Some contractors claim that if Article 18(b) is reinserted
and the Kern Fan Element transfer isinvalidated, the signers
of the Monterey Agreement will not sign arevised Agree-
ment. But no one knows for sure,” says Plumas County
Counsel attorney Rob Shulman.?? Plumas County isa
plaintiff in the Appeals Court case that has stalled Monterey
Agreement implementation.

“It's nutsto return the Kern Water Bank to the state,”
says MWD'’s Quinn, himself a Monterey Agreement negotia-
tor. “If welose, we'll go back to the Legidature to fix the
problem.”%

“| think the Legislature is actually where this matter
belongs,” counters Antonio Rossmann, attorney for the
plaintiffs.2*
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“Political Science”
on the Navarro River

Second of two parts
by Roanne Withers'

A recent public trust lawsuit seeks to end mismanage-
ment of the Navarro River. If successful, the suit could check
nearly a decade of abusive water diversions not only in
Anderson Valley (the Navarro's watershed southwest of
Ukiah in Mendocino County), but in al Northern California
salmonid coastal watersheds by forcing the state to fulfill its
public trust responsibilities on behalf of salmonid and other
aquatic species.

Filed last June in Alameda County Superior Court (where
the state Attorney General has an office), the Sierra Club (via
its Mendocino/L ake Group), Navarro Watershed Protection
Alliance (Dr. Hillary Adams), and California Sportsfishing
Protection Alliance (CalSPA, via Bob Baiocchi) sued the
State Water Resources Control Board (which oversees the
staff of the Division of Water Rights), and vineyard owners
Ted Bennett and Deborah Cahn.

The lawsuit simply asserts that the State Water Resources
Control Board, Division of Water Rights (the Division)
violated the California Environmental Quality Act (CEQA),
the state’'s Water Code, and the Public Trust Doctrine when it
approved the Bennett-Cahn winter water diversion and
storage reservoir.

In the last SPILLWAY, readers will recall that, with
legitimating help from the Anderson Valley Land Trust and
its devel oper-friendly Navarro Watershed Restoration Plan,
vineyard owners in the Anderson Valley and along Navarro
River tributaries unleashed arash of vineyard expansions
with mostly illegal water diversions for storage. However, a
handful of committed Navarro River advocates kept hope
alivefor theriver’'s recovery.

After allowing summertime de-watering of the Navarro
River and itstributaries for years, the Division of Water
Rights proposed to permit only new diversions for winter
water. But diverting wintertime flows prevents coho and
steelhead salmon from migrating upstream to spawn.

In this concluding segment on the Navarro River,
SPILLWAY presents a still-unfolding story of “political”
science in the effort by community-based activists defending
the Navarro River, with an eye towards eventually restoring
it.

Consider the Devastation

Once a prolific salmon spawning river, the U.S. Environ-
mental Protection Agency now considers the Navarro an
impaired water body because of its high water temperatures
and large sediment loads.

These conditions reflect damage in the Navarro’s

Roanne Withers is a land-use consultant and activist with
Sierra Club Mendocino/Lake Group.

watershed from timber harvesting, agricultural practices, and
theriver’s over-appropriated state.

For much of the last generation, year-round water
diversions on rural northern California streams and rivers
have been al but unregulated by the Division of Water
Rights of the California State Water Resources Control
Board in Sacramento.

Broad earthen dams are sometimes built across spring-
fed streams that flow(ed) year-round, but more often they
block intermittent streams (that is, those that flow in the
winter and spring). Some reservoirs were built by “old
settlers’ as small domestic use or stockwatering ponds. Most
of these historic ponds were illegally enlarged by newer

Since a 1996-98 enforcement
investigation by the Division of Water
Rights discovered illegal 130 reservoirs,
some landowners tried to legalize them
after the fact, but others hope
to escape official notice.

vineyard owners. New reservoirs are often built small in size
(15 to 90 acre-foot capacity) but in quantity (2 to 5) in order
to avoid dam safety regulation by the state’s Division of
Dam Safety (in the state Department of Water Resources), or
to capture the maximum amount of water possible as a
reserve for a drought season.

While some vineyard owners requested permits to store
water in the early 1990s, almost all had illegally constructed
one or more storage reservoirs without permits (about 30
small lakes). A 1996-98 enforcement investigation by the
Division of Water Rights (hereafter, the Division) discovered
130 illegal reservoirs.2 Since then, several new illegal storage
reservoirs were built. Some landowners filed permit applica-
tionsto legalize them after the fact, but others hope to escape
official notice. (Not on anyone's radar screen are the
numerous under-10-acre-foot reservoirs exempt from public
input and rubber-stamped by the Division.)

A few reservoirsin the Navarro River watershed are truly
offstream ponds, but these still can and often do capture
nearly all flows of nearby streams through pumps and pipes
that historically contributed water to downstream salmon-
spawning tributaries, and to the mainstem Navarro River, or
one of its mgjor tributaries (Anderson Creek, Rancheria
Creek, and Indian Creek).

The Navarro 5

Thefirst Anderson Valley vineyard applicants to seek
water permits from the Division were Scharffenberger, Hahn,
Bennett/Cahn, Oswald and Savoy — “the Navarro 5.” In the
early 1990s, a handful of similar water applications lined up
behind the Navarro 5. Most applicants planted several
hundred acres of irrigated grapevines and built their dams
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and reservoirs to water the vines several years before
applying for permits to divert and store water.

In one case, Richard Savoy bulldozed the entire length of
stream on his property in 1998, forcing the stream into a pipe
that runs under his vineyard and out the other side. Accord-
ing to his neighbors, Savoy (owner of famous Green Apple
Bookstore in San Francisco) also dug atrench under State
Highway 128 and purchased an easement on the other sidein
order to claim riparian water rights to the Navarro River
itself.®

In another case, applicant Oswald completely captured an
entire coho spawning stream in one onstream reservoir. The
federal National Marine Fisheries Service (NMRFS) is
considering a court action against them on a “take of
endangered species.”*

To date, Anderson Creek grape grower Phil Wasson was
recently fined $2,000, the sole individual fined out of 130
illegally constructed onstream reservoirs.

Most of the additional pending applications are as bad, if
not worse. Now 30 applicants are in line with another 100+
waiting in the wings. So far, Navarro advocates have found
only one applicant who did not plant wine grapes and dig an
onstream reservoir before filing an application.

Protesting Water Permits

The state Water Code enables California citizensto file
formal Protests on permit applications for water diversions
or storage, but the protest process burdens protestants
unfairly.

Filing awater rights protest is alengthy and complex
process requiring submissions of evidence and legally
precise arguments. By comparison, the water rights applica-
tionissimply filled out by the landowner, and is not re-
viewed by Division staff for accuracy. The application is
usually abbreviated and sometimes deliberately misleading.

Protestants must state their specific objections to the
water diversion or storage project described in the applica
tion in writing to the applicant and Division staff. The
applicant is required to respond to the protestant in writing
and an effort must be made by both to “work things out.”

If protestants raise enough concern, afield investigation
iscalled by the Division. In field investigations, landowners
must allow protestants to enter their property with Division
staff and the Department of Fish and Game to examine the
project.

Protestants must then state if their original concerns were
satisfied or not, or if additional concerns were revealed after
viewing the project in the field. If protestants do not attend
the field investigation or their continued objections are
unsupported by law and evidence, the Division dismisses the
protest.®

Protests filed on the Navarro 5 applications originally
complained that there was not enough water available for the
diversion/storage reservoirs without ruining spawning habitat
of endangered salmonid populations.

InApril 1997, just after release of the “ Statement
Supporting [winter] Water Diversions’ in the Navarro

Watershed Restoration Plan, the Division notified the
protestants of the remaining four applications in the Navarro
5 (Hahn, Bennett/Cahn, Savoy, and Oswald) that their
protests would be dismissed because of a“water availability
analysis,” which concluded that indeed water was not
available in the summer, but plenty of “winter water” could
be diverted for al onstream reservoirs. But the Division
withheld the analysis on which their dismissal was based.®
After numerous letters and phone calls, the Division staff
finally admitted to an outraged Hillary Adams that the winter
water availability analysis “was not adeguate” and “ needed
to be reeworked” before it was circulated to the protestants.
The Division also told Adams that the protests would be

Unable to dismiss the Navarro
Protests, the Division changed rivers.
Some seventy miles away from the
Navarro, the Division began approving
winter-water onstream storage reservoirs
on Russian River tributaries.

dismissed in any event. Dr. Adams contacted legislators and
Water Board members. Five months later, the Navarro
protests were reinstated, thanks to Dr. Adams' single-handed
effort.

The Division then called for a“field investigation” in
accordance with the next requirement in the protest process.

Onefield investigation on the Hahn, Savoy, and Bennett/
Cahn applications on October 15, 1997, was well attended.
Attorney Volker submitted lengthy legal points and authori-
ties for the Navarro Coalition and Dr. Adams. However,
Volker was directed shortly thereafter by hislead client in the
Navarro Coalition, the Friends of the Navarro, to withdraw
its name from &l concerns about “winter diversions.”

Together, Dr. Adams (not affiliated with the Navarro
Caoalition) and Cal SPA (of the Coalition) were the only
protestants to actually maintain complete Water Code and
CEQA standing in these originally summer, now winter,
water permit applications.

Scientific Malpractice

Unable to dismiss the Navarro protests, the Division
changed rivers. Some seventy miles away from the Navarro,
the Division began approving winter-water onstream storage
reservoirs on the Russian River tributaries. Trout Unlimited's
Stan Griffin, a particularly feisty retired corporate executive
and sports fisherman, protested on Russian River vineyard
applications, forcing the Division to finally come up with a
scientific basis to defend its stream bypass flows and plan to
allow grape growersto divert all the winter spawning
tributary water in the Russian River watershed.

The Division's “science” is called the “ Russian River

continued on page 10
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Navarro River
continued from page 9

Protocol,” based on the Tennant Method, developed to
sustain fish flowsin Montana, Wyoming, and Nebraska
rivers. The Tennant Method uses reservoirs to trap winter
and spring flows (from melting snow pack), which are then
gradually released in drier times of year. Intending to apply
this snowmelt method to all California salmon spawning
rivers, the Division ignored the fact that northern California
coastal rivers are fed by rainfall, not snow. Nor are anadro-
mous fish present in east lope Rocky Mountain rivers where
the Tennant Method was devel oped and applied.

Incensed over this scientific malpractice, Adams raised
$5,000 and hired Dr. Robert Curry (arespected hydrologist
in salmonid science) to review the Russian River Protocol/
Tennant Method as applied to the Navarro River.” Trout
Unlimited hired Arcata-based Dr. William Trush (the
independent scientist hired by the Court to determine the
amount of water needed for fish in the tributaries to Mono
Lake).8 Both Curry and Trush found that gradual release of
water under the Russian River Protocol-Tennant Method will
increase temperatures, turbidity, and sediment in the Navarro
and Russian rivers and their tributaries. Anadromous fish
(coho and steelhead) are very sensitive to these factors.

Secret Science

On December 15, 1998 the Division issued a“ Draft
Division Decision” for the Navarro Watershed using the
disputed Tennant Method, including a promise to declare the
entire Navarro River watershed fully appropriated from April
1 to December 14. Applicants must prepare a scheduled plan
to minimize erosion, stabilize streambanks, protect riparian
corridors, and measure and record diversions. On specific
applications, applicants must also get streambed ateration
permits from Fish and Game for onstream reservoirs (CEQA
review is also required). Oak trees taken out for vineyard
development are to be replanted.

Under this slightly tightened regime, an applicant like
Savoy will have to give up his year-round Navarro River
water access tunnel under Highway 128 if he wantsto store
water on his property. Sounds pretty good, huh?

Not according to Dr. Adams.

The Division used its draft decision as a blanket environ-
mental impact review for pending Navarro applications. If
allowed to approve enough Navarro applications under the
draft decision, the Division could overcome Griffin’s strong
resistance on the Russian River through the sheer weight of
new precedents.

Next in line was the Bennett-Cahn application for a 30
acre-foot onstream storage pond for 33 acresin grapes.

But then NMFS, with federal jurisdiction over the
endangered salmon, entered the Russian River fish fracas,
adamantly criticizing the Division's science and mitigation
measures.

NMFS thoroughly documented its scientific challenge to
the Division’s Russian science (the same science asin the

Navarro River science/Draft Decision used to support the
Bennett-Cahn environmental review) stating the Division's
science did not leave enough “peak” water in the tributaries
to maintain the salmonid winter habitat (flush sediment and
gravel downstream) and for flows necessary for salmon to
travel up tributary to spawn in the winter.

In response, the Division called an “invitation only”
meeting between the Division, NMFS, Trush, Stan Griffin
and Trout Unlimited's attorney, the engineers and agents for
the Navarro applicants, and an independent Science Review
Panel consisting of fisheries biologist Peter Moyle (from
University of Californiaat Davis) and hydrologist Mathias
Kondoalf (of UC Berkeley), both topsin their fields. Moyle
and Kondolf were charged with reviewing all methodologies.

NMFS offered an alternative methodology.® Trush
advanced a methodology similar to NMFS's but which left
still more water for the salmon still. Both provided more
wintertime flows for fish in the Navarro watershed.

Navarro protestants, their attorney (Stephan Volker), and
their scientist (Dr. Curry) were neither told of nor invited to
this apparently secret meeting.

Unbeknownst to the Navarro advocates, included in this
secret meeting and subsequent Science Panel review was a
detailed environmental review for the Bennett-Cahn
onstream reservoir by the Division as an actual project for
the Science Panel to use in reviewing the Division’s process
and methodol ogy. Bennett-Cahn's agents submitted a lengthy
paper to the Science Panel stating public reaction to the
Navarro 5 applications was hysteria “ based on speculation,
not fact.”

The Bennett-Cahn onstream reservoir application and its
environmental review was approved by Division Chief Harry
Schueller, a month after the secret meeting but before the
Science Panel had concluded its review of the Bennett-Cahn
project and science methodologies.

Herself still unaware of the ongoing science panel
review, Adams and Cal SPA appealed Schueller’s approval to

Stan Griffin forced the Division to defend
its stream bypass flows and plan to allow
grape growers to divert all the winter
spawning tributary water in the Russian
River watershed.

the Water Board. Schueller also did not tell the state Water
Board of the ongoing science panel review, testifying at the
appeal hearing that all was fine with the Bennett-Cahn
project and Division science. The Water Board unanimously
denied the Navarro advocates' Petition for Reconsideration.

On June 19th, the Sierra Club and Navarro advocates
filed their public trust lawsuit.

A few weeks later, in July, Navarro advocates discovered
the secret meeting, and that the Science Panel had completed
its review of Bennett-Cahn and fish-flow methodologies to
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the Division and participants on June 12.%°

The Science Pandl’s recommendations state, in part:

“...the unknown cumulative effects of legal and illegal
diversions, and the scarcity of data on headwater streams are
sufficient reasons to justify deferring approval of any new
water rights... until information is devel oped that shows that
the diversions can be conditioned to avoid unacceptable risk
of harm to listed species or other public trust resources.”

“Impounds should not be approved on seasonal or
perennial streams using negative declarations.... For ex-
ample, we are concerned about compliance problems with
by-pass conditions such as those for Application No. 29711
(Bennett-Cahn), because it appears that inflow to the
impoundment will be much less than capacity in dry years,
when the need for the water will be the greatest.”

The state's top scientists confirm Hillary Adams’ suspi-
cions that the Bennett-Cahn reservoir would capture all the
Navarro tributary water in low rainfall years.

NOTES

1. This article is excerpted and updated from Withers’ “Last
Chance for the Navarro,” Anderson Valley Advertiser, July 26,
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O'Connaor, Options for Change, op. cit., note 12, p. 2.

19. Ibid., p. 3.

20. Ibid., pp. 17-21.

21. See PCL v. DWR, p. 32-33.
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